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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.
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Equity crowdfunding has emerged as an 
innovative financing model, allowing 
entrepreneurs to raise capital from a large 
number of investors through online 
platforms. In India, the Securities and 
Exchange Board of India (SEBI) has taken 
steps to regulate equity crowdfunding to 
protect investors' interests while 
promoting entrepreneurial activities. This 
issue explores the various perspectives 
and prospects of equity crowdfunding, 
highlighting its potential benefits, 
challenges, and future outlook.

Equity crowdfunding offers promising 
prospects for fostering innovation, 
democratizing investment, and 
stimulating economic growth. While 
SEBI's regulatory framework for equity 
crowdfunding in India is a step in the right 
direction, some challenges need to be 
addressed to realize its full potential. 
Enhancing awareness, improving 
operational efficiency, and strengthening 
investor protection measures are essential 
to foster trust and confidence in equity 
crowdfunding as a viable alternative 
financing option for startups and SMEs in 
India. Innovation, regulatory support, and 
market education can unlock the full 
potential of equity crowdfunding as a 
transformative force in the 
entrepreneurial ecosystem.

I hope this issue will add value to our 
readers.M
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.
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Regulation of Equity 
Crowdfunding:
An Indian Scenario

Introduction
The inability of start-up enterprises to obtain venture capital, angel 
investment, or other traditional types of funding limits their ability 
to raise funds as they are hamstrung. This is especially true for new 
endeavors that have a high failure rate and are in innovative 
domains. Crowdfunding is the process of raising modest sums of 
money from lots of people to support new businesses. In order to 
connect investors and entrepreneurs, social media and 
crowdfunding platforms are typically used. This has the potential to 
boost entrepreneurship by broadening the pool of possible 
investors beyond the conventional network of business owners, 
relatives, and venture capitalists. The idea of crowdfunding has 
been widely publicized for some time now. There are numerous 
crowdfunding sites available worldwide. Almost anybody can raise 
money for any idea, business endeavor, or cause thanks to these 
crowdfunding services. It's interesting to note that the first 
crowdfunding website was introduced in 20011. Nevertheless, the 
emergence of online crowdfunding platforms is accompanied by 
inherent hazards.

It is a crucial instrument for raising the impoverisher’s standard of 
living. Despite the fact that India has a large number of financial 
intuitions, the qualifying young entrepreneurs find it difficult to 
obtain financial aid due to the numerous formalities these intuitions 
require.

The greatest options available to 
entrepreneurs looking to raise money 
online for their ventures from the 
general public are crowd financing 
platforms. India has a huge potential 
for increasing crowd funding. The 
Indian government is anticipated to 
promote the rapid growth of crowd 
funding platforms in the country. 
Crowd funding has quickly developed 
into a global movement aimed at 
giving young entrepreneurs access to 
financial services. Crowd financing 
platforms are the companies that offer 
these services.

Regulators overseeing securities have 
taken notice of these dangers as a 
result of the crowdfunding industry's 
rapid expansion. The Securities and 
Exchange Board of India recently 
published a consultation paper aimed 
at reducing these risks in India. 
Among other things, it offers a 
framework for introducing 
crowdfunding by opening up the 
capital market and giving start-ups 

ARTICLE I

and SMEs another source of early stage funding 
while attempting to strike a balance with investor 
protection. This consultation paper is a response to 
several global legislative initiatives aimed at placing 
crowdfunding under securities regulators' purview.

The protection of investors is one of the main duties 
of any securities regulator. To some degree, 
securities regulations have been crucial in reducing 
risks for retail investors who are in the public eye. 
These rules include strict eligibility standards for 
fundraising businesses and comprehensive 
disclosure requirements. Nonetheless, securities 
laws impose strict regulations on more conventional 
types of capital markets fundraising; yet, 
crowdfunding initiatives may be hindered by the 
same degree of oversight. Effectively striking a 
balance between the advantages of promoting the 
formation of small businesses and the objectives of 
securities laws2 protecting investors is a constant 
problem for policymakers. This problem is made 
even more acute for crowdfunded businesses, which 
are usually small and medium-sized businesses.

SEBI embarked upon this new challenge in 2014. 
The primary query or question that arises is whether 
the proposed crowdfunding laws will encourage or 
hinder the sector's expansion in India, and if so, 
what reasonable regulatory boundaries would be 
drawn. Crowdfunding can cease to be a practical 
means of raising cash if the expenses linked to the 
regulations protecting investors become too high. A 
delicate balance between capital formation and 
investor protection is necessary when crafting a 
crowdfunding exemption3. 

To determine appropriate regulatory boundaries for 
the crowdfunding sector, three factors could be 
taken into account. The first is a review of current 
securities regulations that apply to public funding 
and venture capital; these laws' interpretations may 
be expanded to cover crowdsourcing activities. 
Crowdfunding, however, is fundamentally distinct 
from venture capital and public fundraising. 
Crowdfunding is a strategy used by early-stage 
companies with a high failure rate, when a large 
number of potentially unsophisticated investors 
participate. Crowdfunding combines the systemic 
risks of venture capital fundraising with the 
complexity of public finance. Put differently, 
crowdsourcing combines the systemic risks of 

 Through this type of crowdfunding, people donate 
to the company in exchange for rewards. The 
incentive could take the shape of a good or 
service that the business provides. Projects 
including the development of free software, the 
promotion of motion pictures, scientific research, 
civic initiatives, etc. frequently receive 
reward-based funding.

Equity-Based Crowdfunding: The 
Complicacy of Regulations
In Equity-Based Crowdfunding, the company issues 
equity shares in exchange for the money raised from 
investors. It is the process by which a company 
raises money, especially in its early stages, by selling 
investors stock stakes in the company using an 
online platform. Companies using this method to 
acquire money usually use a crowdfunding platform 
website to promote online. The platform acts as a 
middleman between investors and start-up 
businesses. First off, because crowdfunding entails 
soliciting money from a broad range of investors, it 
generally comes under the authority of a public 
offering of securities, which necessitates complete 
adherence to prospectus and other regulations. For 
startups, this would make it prohibitively expensive, 
prohibiting them from using that way of fundraising.

A distinct framework under securities legislation 
would need to be established in order to support 
crowdsourcing and allow a larger pool of investors, 
including non-accredited investors, to contribute to 
these start-ups.

As equity-based crowdfunding has its own set of 
benefits and risks, it is a difficult topic to regulate 
and is a very tricky question to debate further. 
Investing in equities through crowdsourcing and 
having a unique funding mechanism are two of its 
benefits. On the other hand, there is information 
asymmetry and increased likelihood of failure. As a 
result, crowdfunding regulations are always 
changing.

In a 2014 consultation paper, SEBI requested ideas 
and recommendations for how equity-based 
crowdfunding might be regulated in India. In that 
document, SEBI examined the idea of 
crowdsourcing, including its benefits, drawbacks, 
and potential hazards. Additionally, it supported a 
highly regulated and restricted mechanism that, 

among other things, restricted investors to 
accredited investors, imposed a 5% investment 
requirement by qualified institutional buyers, and 
restricted crowdfunding platforms to those that met 
the stringent requirements of Class I, Class II, and 
Class III entities.

Due to the fact that a large number of people lost 
their businesses and money in the crash, there was 
a need for low-risk investments that would yield 
significant returns in the long run. Consequently, the 
Fin-tech industry, and particularly crowdfunding, 
arose as a practical way to collect money from the 
public. It is important to highlight that crowdfunding 
has aided numerous projects over the years, 
including the production of films, the construction 
of roads, the financing of education, and the 
investment in small businesses without running the 
danger of diluting equity. Even if crowdfunding is 
still in use, we cannot overlook the risks involved.

However, in a press release issued on August 30, 
2016, SEBI found that: “The electronic platforms are 
allegedly facilitating investment in the form of 
private placement with companies, as the offer is 
open to all the investors registered with the platform 
amounting to a contravention of the provisions of 
Securities Contract (Regulation) Act, 1956 (SCRA) 
and the Companies Act, 2013.” It stated as a result 
that adherence to SCRA, the listing of the issuing 
company, and acknowledgment of the crowdfunding 
platform are requirements.  In August of this year, 
SEBI asked a few angel investors about their 
fundraising strategy and told them to include a 
disclaimer stating that SEBI has not authorized their 
operations.

Consequently, India lacks a strong and robust legal 
framework governing equity crowdfunding, and 
SEBI's erratic actions have caused uncertainty for 
both fund-raisers and investors.

Equity Crowdfunding's Promises 
and Difficulties: A Regulatory 
Balancing Act
It's important to weigh the benefits and risks of 
crowdfunding regulations in order to strike the right 
balance. Such crowdfunding has become a 
competitive alternative to current start-up financing 
methods, and it is advantageous to both start-ups 

and future investors who may want to participate in 
the financial destiny of such organizations. However, 
equity crowdfunding is not without danger, 
especially for investors. In order to define the 
objectives of regulation, we discuss the main 
advantages and disadvantages of equity 
crowdfunding in this section.

A. Rewards for Crowdfunding Equity
Start-ups and their founders can raise capital 
through crowdsourcing by reaching out to investors 
outside of their personal networks and relationships4  
They can get funding from a larger pool of investors 
across more regions by using the Internet. 
Crowdfunding presents start-ups with an appealing 
and reasonably priced option for fundraising due to 
the lower cost of such cash5.  By allowing potential 
clients to invest in the financial future of such ideas, 
crowdfunding also helps startups test their concepts 
with the market. The general "wisdom of the crowd" 
would give a reliable indication of whether the 
startup's product or service will be accepted6. All 
things considered, equity crowdfunding greatly 
benefits both entrepreneurs and the investors that 
make up the crowd by offering a competitive 
alternative to traditional startup funding methods.

B. Challenges of Equity Crowdfunding

One needs to weigh the advantages of equity 
crowdfunding against the many hazards involved in 
the practice. The risk associated with funding a 
startup is the first of these. There is an inherent risk 
of failure for startups. According to failure statistics, 
more than half of newly established businesses fail 
during the first five years of6. 

Take the instance of the fair trade soap manufacturer 
Bubble and Balm. Through the UK-based equity 
crowdfunder Crowdcube, it was able to raise GBP 
75,000 in 2011. It granted 15% of the company's 
shares in exchange. The company abruptly folded in 
July 2013, leaving contributors unprepared. In the 
end, the contributors' whole investment was lost. 

The investment's lack of liquidity is the subject of the 
second danger. No stock exchange or crowdfunding 
platform allows the trading of crowdfunded 
securities. As a result, investors are unable to 
recover their investment by selling their assets on a 
market, shuttered unexpectedly, leaving donors in 
the dark. In the end, the contributors' whole 

1 Source: A literature review and integrated 
framework for the determinants of crowdfunding 
success (2022) – 
https://link.springer.com/article/10.1186/s40854-02
2-00345-6

investment was lost.

The third risk that comes with crowdfunding is the 
possibility of outright fraud, which is brought on by 
information asymmetry, a lack of transparency, and 
the relative inexperience of investors. Start-ups and 
their founders will have access to a lot of information 
on the state of their company that investors do not. 
Additionally, investors in crowdfunded projects 
typically do not conduct due diligence on the 
company they are investing in and instead depend 
entirely on the claims made by fundraisers8.

In addition to fraud, information asymmetry causes 
adverse selection, which creates a "market for 
lemons." According to this idea, investors are unable 
to choose between excellent and bad investments 
because issuers possess more knowledge than 
investors. As a result, the market's quality is likely to 
decline as they discount all investments as bad, 
crowd out all the good ones, and keep only the bad 
ones.

Lastly, the investors may experience issues with 
collective action because of the crowd's dispersed 
and heterogeneous makeup. They wouldn't be able 
to successfully oversee the start-up founders and 
managers who raise money from them if they 
couldn't coordinate.

The Requirement for Indian Equity 
Crowdfunding Regulation
Equity crowdfunding usually entails a company that 
needs money for a specific reason (the fundraiser), 
which posts information on why it needs money and 
how it will be utilized on a crowdfunding website (the 
portal). The incentives, monetary or otherwise, are 

also listed at the site by the fundraiser. Based on the 
fundraiser's claims, contributors who visit the site 
may decide to complete an electronic transaction. 
Money is moved electronically from the accounts of 
the contributors to the portal. The portal releases the 
funds to the fundraiser once the required amount is 
reached. Concurrently, the fundraiser grants 
contributors securities in the form of stock. 
Concurrently, the fundraiser grants contributors 
securities in the form of stock. The contributors 
hope to get a return in the form of capital gains or a 
dividend stream, which is comparable to purchasing 
shares of a newly established business or an 
MSME9.  A price is paid to the portal for its services.

There were consequences to the 2008 Indian stock 
market meltdown that were completely unexpected. 
It resulted in significant capital losses, which 
worsened people's financial situations. Following 
the downturn, there has been an increased demand 
on the nation's financial resources, which is why 
investors are looking for investments. The 
implementation of the Goods and Services Tax 
(GST) and the 2016 demonetization have negatively 
impacted India's investment market. The current 
environment has made it less favorable for small 
businesses to operate because of the intense 
competition and limited opportunities. Following the 
demonetization of currency and the implementation 
of the Goods and Services Tax (GST), small and 
medium-sized businesses suffered more severely.

Existing Indian legislation on Equity 
Crowdfunding
In India, equity crowdfunding is prohibited. Even if a 
response document about equity crowdfunding is 
circulating in India, neither SEBI nor any other 
government platform has acknowledged it as of yet.

The Companies Act and SEBI (ICDR) 2018 have 
established the norm for how public discussions 
should proceed. Users in India have access to 
"Equity Crowdfunding" through websites such as 
"Lets Venture" and "Equity Crest." However, the 
methods employed by these websites are illegal 
because the platforms' ability to issue shares is not 
recognized by law. This directly violates the 
established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This directly violates the 

established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This calls into question the 
watchdog, SEBI, and its methodology. 

A. The Case of Sahara
The case of Sahara India Real Estate Corporation 
Ltd. & Ors. v. Securities Exchange Board of India & 
Anr15 puts the rules relating to fundraising under 
Indian company law into perspective before we go 
into and assess the current law on fundraising.

Sahara India Real Estate Corporation Limited 
(henceforth referred to as SIRECL) and Sahara 
Housing Investment Corporation Limited 
(henceforth referred to as SHICL), two unlisted 
companies in the Sahara Group of Companies, 
attempted to raise capital through the private 
placement of optional fully convertible debentures. 
The Sahara firms did not intend to issue these 
securities on any recognized stock exchange, 
according to the Red Herring prospectus they filed. 
Additionally, the RHP stipulated that only the 
recipients of the information memorandum would 
be eligible to access it and/or friends, associated 
group companies, workers/employees and other 
individuals associated with Sahara Group were 
eligible to apply for the issue of these OFCDs.

The Sahara companies believed that the prospectus 
would only need to be submitted with the Registrar 
of Companies, not the Securities and Exchange 
Board of India, because the OFCDs were not meant 
to be listed10. 

Among the matters that came up before the 
Supreme Court of India was the question of whether 
the OFCDs that SIRECL and SHICL issued were 
through a "private placement," as the Sahara 
Companies claimed in their appeal, or through an 
invitation "to the public," as SEBI countered.

Sahara argued that as theirs was not a public matter, 
they were not subject to the Companies Act or the 
ICDR. The RHP made it clear that only those to 
whom the information memo had been distributed, 

as well as those connected to or affiliated with 
members of the Sahara Group, were eligible to 
participate in the OFCD. Additionally, their securities 
were not listed on the stock exchange and would not 
become so until they were placed.

First, the Supreme Court examined Section 67 of the 
Act, which addresses the public offering of shares 
and debentures. The public issuance of shares and 
debentures is covered by Section 67 (1)11.

The people who were offered the OFCDs were then 
taken into consideration by the court. It was noted 
that individuals who were not part of the Sahara 
Group were allowed to purchase shares as long as 
they were introduced by Sahara Group members. 
According to the court, a "private placement" is when 
securities are issued to close friends and associates 
without any advertising containing conditions of this 
kind. In these cases, the offering cannot be 
interpreted as "offering securities to the public or 
invitation to public to subscribe for those securities." 
In this case, introduction would only be necessary 
for people who are members of the general public 
and are not associated with the Appellant's 
Companies.

Second, the court decided that the rules of Section 
60B(9), which call for the SEBI to file a prospectus, 
applied because the matter had been brought to the 
public's attention through the use of the information 
memorandum12. 

Finally, the Court considered the provisions of 
Section 73 of the Companies Act, which mandated 
the required listing of the securities in a recognized 
stock exchange when presented to the public, after 
determining that the securities were offered to the 
public13.

B. The Effects of the Sahara and the Ensuing 
Amendments to Company Law
The Ministry of Corporate Affairs added a new clause 
to the Companies Bill 2011 (passed in 2013) as a 
direct result of the Sahara case. The previous 
Companies Act of 1956 was to be replaced by the 
Companies Bill of 2011. Clarifying what was and 
wasn't a public offer was deemed important due to 
the somewhat hazy boundaries of authority between 
the Securities and Exchange Board of India and the 
Registrar of Companies.

Companies may do private placements by issuing a 

private placement offer letter, according to Section 
42 of the Companies Act of 201314.  Whether a 
company is listed or not, if it invites subscriptions, 
makes an offer to allot securities, or enters into an 
agreement to allot securities to more people than the 
prescribed number, regardless of whether payment 
for the securities has been received or not, and 
regardless of whether the company plans to list its 
securities on a recognized stock exchange in India or 
abroad, the action will be considered an offer to the 
public and will be subject to the laws governing 
public offers. Section 42(1) of the 2013 Companies 
Act. Also refer to the Companies (Prospectus and 
Allotment of Securities) Rules, 2014, Rule 14 and 
Form PAS-4.

Conclusion
In recent years, the investing market has 
experienced significant transformations, leading to 
an increase in the number of individuals reaping the 
benefits of utilizing unconventional investment 
methods. Therefore, it is more important than ever 
to create workable regulations to control market 
routes and ensure that the public trusts the relevant 
laws and the "Justice" delivery system.

Although crowdfunding regulation is still in its 
infancy, since "crowdfunding portals" have been 
around for a while, it makes sense to place these 
websites under a parent regulatory body so that they 
can be held more accountable for the money that 
people invest in them and ensure transaction 
confidentiality.

1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

venture capital investment with the intricacy of 
public finance. This distinction lays the groundwork 
for the potential creation of a distinct exemption may 
be carved out of the existing securities laws.

This article's focus is limited to the following main 
goals: first, it will look at how equity-based 
crowdfunding is regulated in India; second, it will 
determine whether equity-based crowdfunding 
counts as a "private placement" or "public offer"; and 
third, it will assess whether the Securities and 
Exchange Board of India ("SEBI") has the authority to 
regulate equity-based crowdfunding in India.The 
author further hopes to draw attention also to the 
dangers that come with crowdfunding as well as the 
legalities and limitations in India through this piece.

Types of Crowdfunding- Global 
Context 
A. Equity-based Crowdfunding:
 Through the exchange of funds for equity shares, 

participants in this kind of crowdfunding are able 
to acquire ownership stakes in the business. The 
equity owner in this kind of crowdsourcing 
receives a dividend or distribution as part of the 
earnings.

B. Donation-based crowdsourcing: 
 In this type of crowdsourcing, numerous 

contributors each make a tiny financial 
contribution without anticipating anything in 
return. This kind of crowdsourcing is primarily 
used for socially conscious projects. 
Donation-based crowdfunding has been widely 
adopted by charities, disaster relief organizations, 
and victims of natural disasters.

C. Crowdfunding for Debt or Peer-to-Peer Lending: 
 One form of crowdsourcing called P2P Lending is 

used to raise loans, which are then repaid with 
interest. Mutual consent between the lender and 
the borrower determines the interest rate. The 
borrower in this kind of arrangement could be a 
formal entity or an individual in need of a loan.

D. Rewards-based Crowdfunding: 

The development of the "Equity Crowdfunding" crowdfunding legislation should align harmoniously with the 
parallel corporate laws. It is possible to amend the Companies Act, 2013 in conjunction with the Depositories 
Act and SCRA 1996 to allow for the regulation of equity crowdfunding in India. By giving the Registrar of 
Companies (RoC) more authority to investigate online company registration procedures and other regulatory 
compliances mandated by the Companies Act, these websites could be subject to regulation. 

The practice of equity crowdfunding has gained popularity recently. India has an enormous potential for 
crowdfunding due to its large population. India's reliance on innovation and technology will only increase the 
start-up sector's dominance on the demand side in the years to come. Regulations have the power to 
strengthen or weaken crowdfunding. At the end of the day, authorities must balance investor protection with 
the expansion of small enterprises and startups.

As this chapter has shown, investor protection has been heavily favored by India's Parliament and Securities 
and Exchange Board of India (SEBI), blocking any potential for equity crowdfunding. Considering the 
enormous scandals that preceded the most recent wave of regulatory changes, this is not at all surprising. 
Although SEBI has indicated that a crowdfunding market may exist, the message in support of this idea is not 
entirely clear.

Equity-based crowdfunding is still, nevertheless, a novel and innovative approach to business finance. Every 
technological advancement presents new difficulties for regulators and policymakers. Given that protecting 
investors is one of SEBI's primary responsibilities, it appears that the agency has adopted a cautious stance 
toward crowdfunding for the time being. Of course, it is unclear if equity-based crowdfunding would be 
regulated in India at all, let alone how.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



Introduction
The inability of start-up enterprises to obtain venture capital, angel 
investment, or other traditional types of funding limits their ability 
to raise funds as they are hamstrung. This is especially true for new 
endeavors that have a high failure rate and are in innovative 
domains. Crowdfunding is the process of raising modest sums of 
money from lots of people to support new businesses. In order to 
connect investors and entrepreneurs, social media and 
crowdfunding platforms are typically used. This has the potential to 
boost entrepreneurship by broadening the pool of possible 
investors beyond the conventional network of business owners, 
relatives, and venture capitalists. The idea of crowdfunding has 
been widely publicized for some time now. There are numerous 
crowdfunding sites available worldwide. Almost anybody can raise 
money for any idea, business endeavor, or cause thanks to these 
crowdfunding services. It's interesting to note that the first 
crowdfunding website was introduced in 20011. Nevertheless, the 
emergence of online crowdfunding platforms is accompanied by 
inherent hazards.

It is a crucial instrument for raising the impoverisher’s standard of 
living. Despite the fact that India has a large number of financial 
intuitions, the qualifying young entrepreneurs find it difficult to 
obtain financial aid due to the numerous formalities these intuitions 
require.

The greatest options available to 
entrepreneurs looking to raise money 
online for their ventures from the 
general public are crowd financing 
platforms. India has a huge potential 
for increasing crowd funding. The 
Indian government is anticipated to 
promote the rapid growth of crowd 
funding platforms in the country. 
Crowd funding has quickly developed 
into a global movement aimed at 
giving young entrepreneurs access to 
financial services. Crowd financing 
platforms are the companies that offer 
these services.

Regulators overseeing securities have 
taken notice of these dangers as a 
result of the crowdfunding industry's 
rapid expansion. The Securities and 
Exchange Board of India recently 
published a consultation paper aimed 
at reducing these risks in India. 
Among other things, it offers a 
framework for introducing 
crowdfunding by opening up the 
capital market and giving start-ups 

and SMEs another source of early stage funding 
while attempting to strike a balance with investor 
protection. This consultation paper is a response to 
several global legislative initiatives aimed at placing 
crowdfunding under securities regulators' purview.

The protection of investors is one of the main duties 
of any securities regulator. To some degree, 
securities regulations have been crucial in reducing 
risks for retail investors who are in the public eye. 
These rules include strict eligibility standards for 
fundraising businesses and comprehensive 
disclosure requirements. Nonetheless, securities 
laws impose strict regulations on more conventional 
types of capital markets fundraising; yet, 
crowdfunding initiatives may be hindered by the 
same degree of oversight. Effectively striking a 
balance between the advantages of promoting the 
formation of small businesses and the objectives of 
securities laws2 protecting investors is a constant 
problem for policymakers. This problem is made 
even more acute for crowdfunded businesses, which 
are usually small and medium-sized businesses.

SEBI embarked upon this new challenge in 2014. 
The primary query or question that arises is whether 
the proposed crowdfunding laws will encourage or 
hinder the sector's expansion in India, and if so, 
what reasonable regulatory boundaries would be 
drawn. Crowdfunding can cease to be a practical 
means of raising cash if the expenses linked to the 
regulations protecting investors become too high. A 
delicate balance between capital formation and 
investor protection is necessary when crafting a 
crowdfunding exemption3. 

To determine appropriate regulatory boundaries for 
the crowdfunding sector, three factors could be 
taken into account. The first is a review of current 
securities regulations that apply to public funding 
and venture capital; these laws' interpretations may 
be expanded to cover crowdsourcing activities. 
Crowdfunding, however, is fundamentally distinct 
from venture capital and public fundraising. 
Crowdfunding is a strategy used by early-stage 
companies with a high failure rate, when a large 
number of potentially unsophisticated investors 
participate. Crowdfunding combines the systemic 
risks of venture capital fundraising with the 
complexity of public finance. Put differently, 
crowdsourcing combines the systemic risks of 

 Through this type of crowdfunding, people donate 
to the company in exchange for rewards. The 
incentive could take the shape of a good or 
service that the business provides. Projects 
including the development of free software, the 
promotion of motion pictures, scientific research, 
civic initiatives, etc. frequently receive 
reward-based funding.

Equity-Based Crowdfunding: The 
Complicacy of Regulations
In Equity-Based Crowdfunding, the company issues 
equity shares in exchange for the money raised from 
investors. It is the process by which a company 
raises money, especially in its early stages, by selling 
investors stock stakes in the company using an 
online platform. Companies using this method to 
acquire money usually use a crowdfunding platform 
website to promote online. The platform acts as a 
middleman between investors and start-up 
businesses. First off, because crowdfunding entails 
soliciting money from a broad range of investors, it 
generally comes under the authority of a public 
offering of securities, which necessitates complete 
adherence to prospectus and other regulations. For 
startups, this would make it prohibitively expensive, 
prohibiting them from using that way of fundraising.

A distinct framework under securities legislation 
would need to be established in order to support 
crowdsourcing and allow a larger pool of investors, 
including non-accredited investors, to contribute to 
these start-ups.

As equity-based crowdfunding has its own set of 
benefits and risks, it is a difficult topic to regulate 
and is a very tricky question to debate further. 
Investing in equities through crowdsourcing and 
having a unique funding mechanism are two of its 
benefits. On the other hand, there is information 
asymmetry and increased likelihood of failure. As a 
result, crowdfunding regulations are always 
changing.

In a 2014 consultation paper, SEBI requested ideas 
and recommendations for how equity-based 
crowdfunding might be regulated in India. In that 
document, SEBI examined the idea of 
crowdsourcing, including its benefits, drawbacks, 
and potential hazards. Additionally, it supported a 
highly regulated and restricted mechanism that, 

among other things, restricted investors to 
accredited investors, imposed a 5% investment 
requirement by qualified institutional buyers, and 
restricted crowdfunding platforms to those that met 
the stringent requirements of Class I, Class II, and 
Class III entities.

Due to the fact that a large number of people lost 
their businesses and money in the crash, there was 
a need for low-risk investments that would yield 
significant returns in the long run. Consequently, the 
Fin-tech industry, and particularly crowdfunding, 
arose as a practical way to collect money from the 
public. It is important to highlight that crowdfunding 
has aided numerous projects over the years, 
including the production of films, the construction 
of roads, the financing of education, and the 
investment in small businesses without running the 
danger of diluting equity. Even if crowdfunding is 
still in use, we cannot overlook the risks involved.

However, in a press release issued on August 30, 
2016, SEBI found that: “The electronic platforms are 
allegedly facilitating investment in the form of 
private placement with companies, as the offer is 
open to all the investors registered with the platform 
amounting to a contravention of the provisions of 
Securities Contract (Regulation) Act, 1956 (SCRA) 
and the Companies Act, 2013.” It stated as a result 
that adherence to SCRA, the listing of the issuing 
company, and acknowledgment of the crowdfunding 
platform are requirements.  In August of this year, 
SEBI asked a few angel investors about their 
fundraising strategy and told them to include a 
disclaimer stating that SEBI has not authorized their 
operations.

Consequently, India lacks a strong and robust legal 
framework governing equity crowdfunding, and 
SEBI's erratic actions have caused uncertainty for 
both fund-raisers and investors.

Equity Crowdfunding's Promises 
and Difficulties: A Regulatory 
Balancing Act
It's important to weigh the benefits and risks of 
crowdfunding regulations in order to strike the right 
balance. Such crowdfunding has become a 
competitive alternative to current start-up financing 
methods, and it is advantageous to both start-ups 

and future investors who may want to participate in 
the financial destiny of such organizations. However, 
equity crowdfunding is not without danger, 
especially for investors. In order to define the 
objectives of regulation, we discuss the main 
advantages and disadvantages of equity 
crowdfunding in this section.

A. Rewards for Crowdfunding Equity
Start-ups and their founders can raise capital 
through crowdsourcing by reaching out to investors 
outside of their personal networks and relationships4  
They can get funding from a larger pool of investors 
across more regions by using the Internet. 
Crowdfunding presents start-ups with an appealing 
and reasonably priced option for fundraising due to 
the lower cost of such cash5.  By allowing potential 
clients to invest in the financial future of such ideas, 
crowdfunding also helps startups test their concepts 
with the market. The general "wisdom of the crowd" 
would give a reliable indication of whether the 
startup's product or service will be accepted6. All 
things considered, equity crowdfunding greatly 
benefits both entrepreneurs and the investors that 
make up the crowd by offering a competitive 
alternative to traditional startup funding methods.

B. Challenges of Equity Crowdfunding

One needs to weigh the advantages of equity 
crowdfunding against the many hazards involved in 
the practice. The risk associated with funding a 
startup is the first of these. There is an inherent risk 
of failure for startups. According to failure statistics, 
more than half of newly established businesses fail 
during the first five years of6. 

Take the instance of the fair trade soap manufacturer 
Bubble and Balm. Through the UK-based equity 
crowdfunder Crowdcube, it was able to raise GBP 
75,000 in 2011. It granted 15% of the company's 
shares in exchange. The company abruptly folded in 
July 2013, leaving contributors unprepared. In the 
end, the contributors' whole investment was lost. 

The investment's lack of liquidity is the subject of the 
second danger. No stock exchange or crowdfunding 
platform allows the trading of crowdfunded 
securities. As a result, investors are unable to 
recover their investment by selling their assets on a 
market, shuttered unexpectedly, leaving donors in 
the dark. In the end, the contributors' whole 
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investment was lost.

The third risk that comes with crowdfunding is the 
possibility of outright fraud, which is brought on by 
information asymmetry, a lack of transparency, and 
the relative inexperience of investors. Start-ups and 
their founders will have access to a lot of information 
on the state of their company that investors do not. 
Additionally, investors in crowdfunded projects 
typically do not conduct due diligence on the 
company they are investing in and instead depend 
entirely on the claims made by fundraisers8.

In addition to fraud, information asymmetry causes 
adverse selection, which creates a "market for 
lemons." According to this idea, investors are unable 
to choose between excellent and bad investments 
because issuers possess more knowledge than 
investors. As a result, the market's quality is likely to 
decline as they discount all investments as bad, 
crowd out all the good ones, and keep only the bad 
ones.

Lastly, the investors may experience issues with 
collective action because of the crowd's dispersed 
and heterogeneous makeup. They wouldn't be able 
to successfully oversee the start-up founders and 
managers who raise money from them if they 
couldn't coordinate.

The Requirement for Indian Equity 
Crowdfunding Regulation
Equity crowdfunding usually entails a company that 
needs money for a specific reason (the fundraiser), 
which posts information on why it needs money and 
how it will be utilized on a crowdfunding website (the 
portal). The incentives, monetary or otherwise, are 

also listed at the site by the fundraiser. Based on the 
fundraiser's claims, contributors who visit the site 
may decide to complete an electronic transaction. 
Money is moved electronically from the accounts of 
the contributors to the portal. The portal releases the 
funds to the fundraiser once the required amount is 
reached. Concurrently, the fundraiser grants 
contributors securities in the form of stock. 
Concurrently, the fundraiser grants contributors 
securities in the form of stock. The contributors 
hope to get a return in the form of capital gains or a 
dividend stream, which is comparable to purchasing 
shares of a newly established business or an 
MSME9.  A price is paid to the portal for its services.

There were consequences to the 2008 Indian stock 
market meltdown that were completely unexpected. 
It resulted in significant capital losses, which 
worsened people's financial situations. Following 
the downturn, there has been an increased demand 
on the nation's financial resources, which is why 
investors are looking for investments. The 
implementation of the Goods and Services Tax 
(GST) and the 2016 demonetization have negatively 
impacted India's investment market. The current 
environment has made it less favorable for small 
businesses to operate because of the intense 
competition and limited opportunities. Following the 
demonetization of currency and the implementation 
of the Goods and Services Tax (GST), small and 
medium-sized businesses suffered more severely.

Existing Indian legislation on Equity 
Crowdfunding
In India, equity crowdfunding is prohibited. Even if a 
response document about equity crowdfunding is 
circulating in India, neither SEBI nor any other 
government platform has acknowledged it as of yet.

The Companies Act and SEBI (ICDR) 2018 have 
established the norm for how public discussions 
should proceed. Users in India have access to 
"Equity Crowdfunding" through websites such as 
"Lets Venture" and "Equity Crest." However, the 
methods employed by these websites are illegal 
because the platforms' ability to issue shares is not 
recognized by law. This directly violates the 
established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This directly violates the 

established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This calls into question the 
watchdog, SEBI, and its methodology. 

A. The Case of Sahara
The case of Sahara India Real Estate Corporation 
Ltd. & Ors. v. Securities Exchange Board of India & 
Anr15 puts the rules relating to fundraising under 
Indian company law into perspective before we go 
into and assess the current law on fundraising.

Sahara India Real Estate Corporation Limited 
(henceforth referred to as SIRECL) and Sahara 
Housing Investment Corporation Limited 
(henceforth referred to as SHICL), two unlisted 
companies in the Sahara Group of Companies, 
attempted to raise capital through the private 
placement of optional fully convertible debentures. 
The Sahara firms did not intend to issue these 
securities on any recognized stock exchange, 
according to the Red Herring prospectus they filed. 
Additionally, the RHP stipulated that only the 
recipients of the information memorandum would 
be eligible to access it and/or friends, associated 
group companies, workers/employees and other 
individuals associated with Sahara Group were 
eligible to apply for the issue of these OFCDs.

The Sahara companies believed that the prospectus 
would only need to be submitted with the Registrar 
of Companies, not the Securities and Exchange 
Board of India, because the OFCDs were not meant 
to be listed10. 

Among the matters that came up before the 
Supreme Court of India was the question of whether 
the OFCDs that SIRECL and SHICL issued were 
through a "private placement," as the Sahara 
Companies claimed in their appeal, or through an 
invitation "to the public," as SEBI countered.

Sahara argued that as theirs was not a public matter, 
they were not subject to the Companies Act or the 
ICDR. The RHP made it clear that only those to 
whom the information memo had been distributed, 

as well as those connected to or affiliated with 
members of the Sahara Group, were eligible to 
participate in the OFCD. Additionally, their securities 
were not listed on the stock exchange and would not 
become so until they were placed.

First, the Supreme Court examined Section 67 of the 
Act, which addresses the public offering of shares 
and debentures. The public issuance of shares and 
debentures is covered by Section 67 (1)11.

The people who were offered the OFCDs were then 
taken into consideration by the court. It was noted 
that individuals who were not part of the Sahara 
Group were allowed to purchase shares as long as 
they were introduced by Sahara Group members. 
According to the court, a "private placement" is when 
securities are issued to close friends and associates 
without any advertising containing conditions of this 
kind. In these cases, the offering cannot be 
interpreted as "offering securities to the public or 
invitation to public to subscribe for those securities." 
In this case, introduction would only be necessary 
for people who are members of the general public 
and are not associated with the Appellant's 
Companies.

Second, the court decided that the rules of Section 
60B(9), which call for the SEBI to file a prospectus, 
applied because the matter had been brought to the 
public's attention through the use of the information 
memorandum12. 

Finally, the Court considered the provisions of 
Section 73 of the Companies Act, which mandated 
the required listing of the securities in a recognized 
stock exchange when presented to the public, after 
determining that the securities were offered to the 
public13.

B. The Effects of the Sahara and the Ensuing 
Amendments to Company Law
The Ministry of Corporate Affairs added a new clause 
to the Companies Bill 2011 (passed in 2013) as a 
direct result of the Sahara case. The previous 
Companies Act of 1956 was to be replaced by the 
Companies Bill of 2011. Clarifying what was and 
wasn't a public offer was deemed important due to 
the somewhat hazy boundaries of authority between 
the Securities and Exchange Board of India and the 
Registrar of Companies.

Companies may do private placements by issuing a 

private placement offer letter, according to Section 
42 of the Companies Act of 201314.  Whether a 
company is listed or not, if it invites subscriptions, 
makes an offer to allot securities, or enters into an 
agreement to allot securities to more people than the 
prescribed number, regardless of whether payment 
for the securities has been received or not, and 
regardless of whether the company plans to list its 
securities on a recognized stock exchange in India or 
abroad, the action will be considered an offer to the 
public and will be subject to the laws governing 
public offers. Section 42(1) of the 2013 Companies 
Act. Also refer to the Companies (Prospectus and 
Allotment of Securities) Rules, 2014, Rule 14 and 
Form PAS-4.

Conclusion
In recent years, the investing market has 
experienced significant transformations, leading to 
an increase in the number of individuals reaping the 
benefits of utilizing unconventional investment 
methods. Therefore, it is more important than ever 
to create workable regulations to control market 
routes and ensure that the public trusts the relevant 
laws and the "Justice" delivery system.

Although crowdfunding regulation is still in its 
infancy, since "crowdfunding portals" have been 
around for a while, it makes sense to place these 
websites under a parent regulatory body so that they 
can be held more accountable for the money that 
people invest in them and ensure transaction 
confidentiality.

1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

venture capital investment with the intricacy of 
public finance. This distinction lays the groundwork 
for the potential creation of a distinct exemption may 
be carved out of the existing securities laws.

This article's focus is limited to the following main 
goals: first, it will look at how equity-based 
crowdfunding is regulated in India; second, it will 
determine whether equity-based crowdfunding 
counts as a "private placement" or "public offer"; and 
third, it will assess whether the Securities and 
Exchange Board of India ("SEBI") has the authority to 
regulate equity-based crowdfunding in India.The 
author further hopes to draw attention also to the 
dangers that come with crowdfunding as well as the 
legalities and limitations in India through this piece.

Types of Crowdfunding- Global 
Context 
A. Equity-based Crowdfunding:
 Through the exchange of funds for equity shares, 

participants in this kind of crowdfunding are able 
to acquire ownership stakes in the business. The 
equity owner in this kind of crowdsourcing 
receives a dividend or distribution as part of the 
earnings.

B. Donation-based crowdsourcing: 
 In this type of crowdsourcing, numerous 

contributors each make a tiny financial 
contribution without anticipating anything in 
return. This kind of crowdsourcing is primarily 
used for socially conscious projects. 
Donation-based crowdfunding has been widely 
adopted by charities, disaster relief organizations, 
and victims of natural disasters.

C. Crowdfunding for Debt or Peer-to-Peer Lending: 
 One form of crowdsourcing called P2P Lending is 

used to raise loans, which are then repaid with 
interest. Mutual consent between the lender and 
the borrower determines the interest rate. The 
borrower in this kind of arrangement could be a 
formal entity or an individual in need of a loan.

D. Rewards-based Crowdfunding: 

The development of the "Equity Crowdfunding" crowdfunding legislation should align harmoniously with the 
parallel corporate laws. It is possible to amend the Companies Act, 2013 in conjunction with the Depositories 
Act and SCRA 1996 to allow for the regulation of equity crowdfunding in India. By giving the Registrar of 
Companies (RoC) more authority to investigate online company registration procedures and other regulatory 
compliances mandated by the Companies Act, these websites could be subject to regulation. 

The practice of equity crowdfunding has gained popularity recently. India has an enormous potential for 
crowdfunding due to its large population. India's reliance on innovation and technology will only increase the 
start-up sector's dominance on the demand side in the years to come. Regulations have the power to 
strengthen or weaken crowdfunding. At the end of the day, authorities must balance investor protection with 
the expansion of small enterprises and startups.

As this chapter has shown, investor protection has been heavily favored by India's Parliament and Securities 
and Exchange Board of India (SEBI), blocking any potential for equity crowdfunding. Considering the 
enormous scandals that preceded the most recent wave of regulatory changes, this is not at all surprising. 
Although SEBI has indicated that a crowdfunding market may exist, the message in support of this idea is not 
entirely clear.

Equity-based crowdfunding is still, nevertheless, a novel and innovative approach to business finance. Every 
technological advancement presents new difficulties for regulators and policymakers. Given that protecting 
investors is one of SEBI's primary responsibilities, it appears that the agency has adopted a cautious stance 
toward crowdfunding for the time being. Of course, it is unclear if equity-based crowdfunding would be 
regulated in India at all, let alone how.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



Introduction
The inability of start-up enterprises to obtain venture capital, angel 
investment, or other traditional types of funding limits their ability 
to raise funds as they are hamstrung. This is especially true for new 
endeavors that have a high failure rate and are in innovative 
domains. Crowdfunding is the process of raising modest sums of 
money from lots of people to support new businesses. In order to 
connect investors and entrepreneurs, social media and 
crowdfunding platforms are typically used. This has the potential to 
boost entrepreneurship by broadening the pool of possible 
investors beyond the conventional network of business owners, 
relatives, and venture capitalists. The idea of crowdfunding has 
been widely publicized for some time now. There are numerous 
crowdfunding sites available worldwide. Almost anybody can raise 
money for any idea, business endeavor, or cause thanks to these 
crowdfunding services. It's interesting to note that the first 
crowdfunding website was introduced in 20011. Nevertheless, the 
emergence of online crowdfunding platforms is accompanied by 
inherent hazards.

It is a crucial instrument for raising the impoverisher’s standard of 
living. Despite the fact that India has a large number of financial 
intuitions, the qualifying young entrepreneurs find it difficult to 
obtain financial aid due to the numerous formalities these intuitions 
require.

The greatest options available to 
entrepreneurs looking to raise money 
online for their ventures from the 
general public are crowd financing 
platforms. India has a huge potential 
for increasing crowd funding. The 
Indian government is anticipated to 
promote the rapid growth of crowd 
funding platforms in the country. 
Crowd funding has quickly developed 
into a global movement aimed at 
giving young entrepreneurs access to 
financial services. Crowd financing 
platforms are the companies that offer 
these services.

Regulators overseeing securities have 
taken notice of these dangers as a 
result of the crowdfunding industry's 
rapid expansion. The Securities and 
Exchange Board of India recently 
published a consultation paper aimed 
at reducing these risks in India. 
Among other things, it offers a 
framework for introducing 
crowdfunding by opening up the 
capital market and giving start-ups 

and SMEs another source of early stage funding 
while attempting to strike a balance with investor 
protection. This consultation paper is a response to 
several global legislative initiatives aimed at placing 
crowdfunding under securities regulators' purview.

The protection of investors is one of the main duties 
of any securities regulator. To some degree, 
securities regulations have been crucial in reducing 
risks for retail investors who are in the public eye. 
These rules include strict eligibility standards for 
fundraising businesses and comprehensive 
disclosure requirements. Nonetheless, securities 
laws impose strict regulations on more conventional 
types of capital markets fundraising; yet, 
crowdfunding initiatives may be hindered by the 
same degree of oversight. Effectively striking a 
balance between the advantages of promoting the 
formation of small businesses and the objectives of 
securities laws2 protecting investors is a constant 
problem for policymakers. This problem is made 
even more acute for crowdfunded businesses, which 
are usually small and medium-sized businesses.

SEBI embarked upon this new challenge in 2014. 
The primary query or question that arises is whether 
the proposed crowdfunding laws will encourage or 
hinder the sector's expansion in India, and if so, 
what reasonable regulatory boundaries would be 
drawn. Crowdfunding can cease to be a practical 
means of raising cash if the expenses linked to the 
regulations protecting investors become too high. A 
delicate balance between capital formation and 
investor protection is necessary when crafting a 
crowdfunding exemption3. 

To determine appropriate regulatory boundaries for 
the crowdfunding sector, three factors could be 
taken into account. The first is a review of current 
securities regulations that apply to public funding 
and venture capital; these laws' interpretations may 
be expanded to cover crowdsourcing activities. 
Crowdfunding, however, is fundamentally distinct 
from venture capital and public fundraising. 
Crowdfunding is a strategy used by early-stage 
companies with a high failure rate, when a large 
number of potentially unsophisticated investors 
participate. Crowdfunding combines the systemic 
risks of venture capital fundraising with the 
complexity of public finance. Put differently, 
crowdsourcing combines the systemic risks of 

 Through this type of crowdfunding, people donate 
to the company in exchange for rewards. The 
incentive could take the shape of a good or 
service that the business provides. Projects 
including the development of free software, the 
promotion of motion pictures, scientific research, 
civic initiatives, etc. frequently receive 
reward-based funding.

Equity-Based Crowdfunding: The 
Complicacy of Regulations
In Equity-Based Crowdfunding, the company issues 
equity shares in exchange for the money raised from 
investors. It is the process by which a company 
raises money, especially in its early stages, by selling 
investors stock stakes in the company using an 
online platform. Companies using this method to 
acquire money usually use a crowdfunding platform 
website to promote online. The platform acts as a 
middleman between investors and start-up 
businesses. First off, because crowdfunding entails 
soliciting money from a broad range of investors, it 
generally comes under the authority of a public 
offering of securities, which necessitates complete 
adherence to prospectus and other regulations. For 
startups, this would make it prohibitively expensive, 
prohibiting them from using that way of fundraising.

A distinct framework under securities legislation 
would need to be established in order to support 
crowdsourcing and allow a larger pool of investors, 
including non-accredited investors, to contribute to 
these start-ups.

As equity-based crowdfunding has its own set of 
benefits and risks, it is a difficult topic to regulate 
and is a very tricky question to debate further. 
Investing in equities through crowdsourcing and 
having a unique funding mechanism are two of its 
benefits. On the other hand, there is information 
asymmetry and increased likelihood of failure. As a 
result, crowdfunding regulations are always 
changing.

In a 2014 consultation paper, SEBI requested ideas 
and recommendations for how equity-based 
crowdfunding might be regulated in India. In that 
document, SEBI examined the idea of 
crowdsourcing, including its benefits, drawbacks, 
and potential hazards. Additionally, it supported a 
highly regulated and restricted mechanism that, 

among other things, restricted investors to 
accredited investors, imposed a 5% investment 
requirement by qualified institutional buyers, and 
restricted crowdfunding platforms to those that met 
the stringent requirements of Class I, Class II, and 
Class III entities.

Due to the fact that a large number of people lost 
their businesses and money in the crash, there was 
a need for low-risk investments that would yield 
significant returns in the long run. Consequently, the 
Fin-tech industry, and particularly crowdfunding, 
arose as a practical way to collect money from the 
public. It is important to highlight that crowdfunding 
has aided numerous projects over the years, 
including the production of films, the construction 
of roads, the financing of education, and the 
investment in small businesses without running the 
danger of diluting equity. Even if crowdfunding is 
still in use, we cannot overlook the risks involved.

However, in a press release issued on August 30, 
2016, SEBI found that: “The electronic platforms are 
allegedly facilitating investment in the form of 
private placement with companies, as the offer is 
open to all the investors registered with the platform 
amounting to a contravention of the provisions of 
Securities Contract (Regulation) Act, 1956 (SCRA) 
and the Companies Act, 2013.” It stated as a result 
that adherence to SCRA, the listing of the issuing 
company, and acknowledgment of the crowdfunding 
platform are requirements.  In August of this year, 
SEBI asked a few angel investors about their 
fundraising strategy and told them to include a 
disclaimer stating that SEBI has not authorized their 
operations.

Consequently, India lacks a strong and robust legal 
framework governing equity crowdfunding, and 
SEBI's erratic actions have caused uncertainty for 
both fund-raisers and investors.

Equity Crowdfunding's Promises 
and Difficulties: A Regulatory 
Balancing Act
It's important to weigh the benefits and risks of 
crowdfunding regulations in order to strike the right 
balance. Such crowdfunding has become a 
competitive alternative to current start-up financing 
methods, and it is advantageous to both start-ups 

and future investors who may want to participate in 
the financial destiny of such organizations. However, 
equity crowdfunding is not without danger, 
especially for investors. In order to define the 
objectives of regulation, we discuss the main 
advantages and disadvantages of equity 
crowdfunding in this section.

A. Rewards for Crowdfunding Equity
Start-ups and their founders can raise capital 
through crowdsourcing by reaching out to investors 
outside of their personal networks and relationships4  
They can get funding from a larger pool of investors 
across more regions by using the Internet. 
Crowdfunding presents start-ups with an appealing 
and reasonably priced option for fundraising due to 
the lower cost of such cash5.  By allowing potential 
clients to invest in the financial future of such ideas, 
crowdfunding also helps startups test their concepts 
with the market. The general "wisdom of the crowd" 
would give a reliable indication of whether the 
startup's product or service will be accepted6. All 
things considered, equity crowdfunding greatly 
benefits both entrepreneurs and the investors that 
make up the crowd by offering a competitive 
alternative to traditional startup funding methods.

B. Challenges of Equity Crowdfunding

One needs to weigh the advantages of equity 
crowdfunding against the many hazards involved in 
the practice. The risk associated with funding a 
startup is the first of these. There is an inherent risk 
of failure for startups. According to failure statistics, 
more than half of newly established businesses fail 
during the first five years of6. 

Take the instance of the fair trade soap manufacturer 
Bubble and Balm. Through the UK-based equity 
crowdfunder Crowdcube, it was able to raise GBP 
75,000 in 2011. It granted 15% of the company's 
shares in exchange. The company abruptly folded in 
July 2013, leaving contributors unprepared. In the 
end, the contributors' whole investment was lost. 

The investment's lack of liquidity is the subject of the 
second danger. No stock exchange or crowdfunding 
platform allows the trading of crowdfunded 
securities. As a result, investors are unable to 
recover their investment by selling their assets on a 
market, shuttered unexpectedly, leaving donors in 
the dark. In the end, the contributors' whole 

investment was lost.

The third risk that comes with crowdfunding is the 
possibility of outright fraud, which is brought on by 
information asymmetry, a lack of transparency, and 
the relative inexperience of investors. Start-ups and 
their founders will have access to a lot of information 
on the state of their company that investors do not. 
Additionally, investors in crowdfunded projects 
typically do not conduct due diligence on the 
company they are investing in and instead depend 
entirely on the claims made by fundraisers8.

In addition to fraud, information asymmetry causes 
adverse selection, which creates a "market for 
lemons." According to this idea, investors are unable 
to choose between excellent and bad investments 
because issuers possess more knowledge than 
investors. As a result, the market's quality is likely to 
decline as they discount all investments as bad, 
crowd out all the good ones, and keep only the bad 
ones.

Lastly, the investors may experience issues with 
collective action because of the crowd's dispersed 
and heterogeneous makeup. They wouldn't be able 
to successfully oversee the start-up founders and 
managers who raise money from them if they 
couldn't coordinate.

The Requirement for Indian Equity 
Crowdfunding Regulation
Equity crowdfunding usually entails a company that 
needs money for a specific reason (the fundraiser), 
which posts information on why it needs money and 
how it will be utilized on a crowdfunding website (the 
portal). The incentives, monetary or otherwise, are 

also listed at the site by the fundraiser. Based on the 
fundraiser's claims, contributors who visit the site 
may decide to complete an electronic transaction. 
Money is moved electronically from the accounts of 
the contributors to the portal. The portal releases the 
funds to the fundraiser once the required amount is 
reached. Concurrently, the fundraiser grants 
contributors securities in the form of stock. 
Concurrently, the fundraiser grants contributors 
securities in the form of stock. The contributors 
hope to get a return in the form of capital gains or a 
dividend stream, which is comparable to purchasing 
shares of a newly established business or an 
MSME9.  A price is paid to the portal for its services.

There were consequences to the 2008 Indian stock 
market meltdown that were completely unexpected. 
It resulted in significant capital losses, which 
worsened people's financial situations. Following 
the downturn, there has been an increased demand 
on the nation's financial resources, which is why 
investors are looking for investments. The 
implementation of the Goods and Services Tax 
(GST) and the 2016 demonetization have negatively 
impacted India's investment market. The current 
environment has made it less favorable for small 
businesses to operate because of the intense 
competition and limited opportunities. Following the 
demonetization of currency and the implementation 
of the Goods and Services Tax (GST), small and 
medium-sized businesses suffered more severely.

Existing Indian legislation on Equity 
Crowdfunding
In India, equity crowdfunding is prohibited. Even if a 
response document about equity crowdfunding is 
circulating in India, neither SEBI nor any other 
government platform has acknowledged it as of yet.

The Companies Act and SEBI (ICDR) 2018 have 
established the norm for how public discussions 
should proceed. Users in India have access to 
"Equity Crowdfunding" through websites such as 
"Lets Venture" and "Equity Crest." However, the 
methods employed by these websites are illegal 
because the platforms' ability to issue shares is not 
recognized by law. This directly violates the 
established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This directly violates the 

established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This calls into question the 
watchdog, SEBI, and its methodology. 

A. The Case of Sahara
The case of Sahara India Real Estate Corporation 
Ltd. & Ors. v. Securities Exchange Board of India & 
Anr15 puts the rules relating to fundraising under 
Indian company law into perspective before we go 
into and assess the current law on fundraising.

Sahara India Real Estate Corporation Limited 
(henceforth referred to as SIRECL) and Sahara 
Housing Investment Corporation Limited 
(henceforth referred to as SHICL), two unlisted 
companies in the Sahara Group of Companies, 
attempted to raise capital through the private 
placement of optional fully convertible debentures. 
The Sahara firms did not intend to issue these 
securities on any recognized stock exchange, 
according to the Red Herring prospectus they filed. 
Additionally, the RHP stipulated that only the 
recipients of the information memorandum would 
be eligible to access it and/or friends, associated 
group companies, workers/employees and other 
individuals associated with Sahara Group were 
eligible to apply for the issue of these OFCDs.

The Sahara companies believed that the prospectus 
would only need to be submitted with the Registrar 
of Companies, not the Securities and Exchange 
Board of India, because the OFCDs were not meant 
to be listed10. 

Among the matters that came up before the 
Supreme Court of India was the question of whether 
the OFCDs that SIRECL and SHICL issued were 
through a "private placement," as the Sahara 
Companies claimed in their appeal, or through an 
invitation "to the public," as SEBI countered.

Sahara argued that as theirs was not a public matter, 
they were not subject to the Companies Act or the 
ICDR. The RHP made it clear that only those to 
whom the information memo had been distributed, 

as well as those connected to or affiliated with 
members of the Sahara Group, were eligible to 
participate in the OFCD. Additionally, their securities 
were not listed on the stock exchange and would not 
become so until they were placed.

First, the Supreme Court examined Section 67 of the 
Act, which addresses the public offering of shares 
and debentures. The public issuance of shares and 
debentures is covered by Section 67 (1)11.

The people who were offered the OFCDs were then 
taken into consideration by the court. It was noted 
that individuals who were not part of the Sahara 
Group were allowed to purchase shares as long as 
they were introduced by Sahara Group members. 
According to the court, a "private placement" is when 
securities are issued to close friends and associates 
without any advertising containing conditions of this 
kind. In these cases, the offering cannot be 
interpreted as "offering securities to the public or 
invitation to public to subscribe for those securities." 
In this case, introduction would only be necessary 
for people who are members of the general public 
and are not associated with the Appellant's 
Companies.

Second, the court decided that the rules of Section 
60B(9), which call for the SEBI to file a prospectus, 
applied because the matter had been brought to the 
public's attention through the use of the information 
memorandum12. 

Finally, the Court considered the provisions of 
Section 73 of the Companies Act, which mandated 
the required listing of the securities in a recognized 
stock exchange when presented to the public, after 
determining that the securities were offered to the 
public13.

B. The Effects of the Sahara and the Ensuing 
Amendments to Company Law
The Ministry of Corporate Affairs added a new clause 
to the Companies Bill 2011 (passed in 2013) as a 
direct result of the Sahara case. The previous 
Companies Act of 1956 was to be replaced by the 
Companies Bill of 2011. Clarifying what was and 
wasn't a public offer was deemed important due to 
the somewhat hazy boundaries of authority between 
the Securities and Exchange Board of India and the 
Registrar of Companies.

Companies may do private placements by issuing a 

private placement offer letter, according to Section 
42 of the Companies Act of 201314.  Whether a 
company is listed or not, if it invites subscriptions, 
makes an offer to allot securities, or enters into an 
agreement to allot securities to more people than the 
prescribed number, regardless of whether payment 
for the securities has been received or not, and 
regardless of whether the company plans to list its 
securities on a recognized stock exchange in India or 
abroad, the action will be considered an offer to the 
public and will be subject to the laws governing 
public offers. Section 42(1) of the 2013 Companies 
Act. Also refer to the Companies (Prospectus and 
Allotment of Securities) Rules, 2014, Rule 14 and 
Form PAS-4.

Conclusion
In recent years, the investing market has 
experienced significant transformations, leading to 
an increase in the number of individuals reaping the 
benefits of utilizing unconventional investment 
methods. Therefore, it is more important than ever 
to create workable regulations to control market 
routes and ensure that the public trusts the relevant 
laws and the "Justice" delivery system.

Although crowdfunding regulation is still in its 
infancy, since "crowdfunding portals" have been 
around for a while, it makes sense to place these 
websites under a parent regulatory body so that they 
can be held more accountable for the money that 
people invest in them and ensure transaction 
confidentiality.

1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 
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venture capital investment with the intricacy of 
public finance. This distinction lays the groundwork 
for the potential creation of a distinct exemption may 
be carved out of the existing securities laws.

This article's focus is limited to the following main 
goals: first, it will look at how equity-based 
crowdfunding is regulated in India; second, it will 
determine whether equity-based crowdfunding 
counts as a "private placement" or "public offer"; and 
third, it will assess whether the Securities and 
Exchange Board of India ("SEBI") has the authority to 
regulate equity-based crowdfunding in India.The 
author further hopes to draw attention also to the 
dangers that come with crowdfunding as well as the 
legalities and limitations in India through this piece.

Types of Crowdfunding- Global 
Context 
A. Equity-based Crowdfunding:
 Through the exchange of funds for equity shares, 

participants in this kind of crowdfunding are able 
to acquire ownership stakes in the business. The 
equity owner in this kind of crowdsourcing 
receives a dividend or distribution as part of the 
earnings.

B. Donation-based crowdsourcing: 
 In this type of crowdsourcing, numerous 

contributors each make a tiny financial 
contribution without anticipating anything in 
return. This kind of crowdsourcing is primarily 
used for socially conscious projects. 
Donation-based crowdfunding has been widely 
adopted by charities, disaster relief organizations, 
and victims of natural disasters.

C. Crowdfunding for Debt or Peer-to-Peer Lending: 
 One form of crowdsourcing called P2P Lending is 

used to raise loans, which are then repaid with 
interest. Mutual consent between the lender and 
the borrower determines the interest rate. The 
borrower in this kind of arrangement could be a 
formal entity or an individual in need of a loan.

D. Rewards-based Crowdfunding: 

The development of the "Equity Crowdfunding" crowdfunding legislation should align harmoniously with the 
parallel corporate laws. It is possible to amend the Companies Act, 2013 in conjunction with the Depositories 
Act and SCRA 1996 to allow for the regulation of equity crowdfunding in India. By giving the Registrar of 
Companies (RoC) more authority to investigate online company registration procedures and other regulatory 
compliances mandated by the Companies Act, these websites could be subject to regulation. 

The practice of equity crowdfunding has gained popularity recently. India has an enormous potential for 
crowdfunding due to its large population. India's reliance on innovation and technology will only increase the 
start-up sector's dominance on the demand side in the years to come. Regulations have the power to 
strengthen or weaken crowdfunding. At the end of the day, authorities must balance investor protection with 
the expansion of small enterprises and startups.

As this chapter has shown, investor protection has been heavily favored by India's Parliament and Securities 
and Exchange Board of India (SEBI), blocking any potential for equity crowdfunding. Considering the 
enormous scandals that preceded the most recent wave of regulatory changes, this is not at all surprising. 
Although SEBI has indicated that a crowdfunding market may exist, the message in support of this idea is not 
entirely clear.

Equity-based crowdfunding is still, nevertheless, a novel and innovative approach to business finance. Every 
technological advancement presents new difficulties for regulators and policymakers. Given that protecting 
investors is one of SEBI's primary responsibilities, it appears that the agency has adopted a cautious stance 
toward crowdfunding for the time being. Of course, it is unclear if equity-based crowdfunding would be 
regulated in India at all, let alone how.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



Introduction
The inability of start-up enterprises to obtain venture capital, angel 
investment, or other traditional types of funding limits their ability 
to raise funds as they are hamstrung. This is especially true for new 
endeavors that have a high failure rate and are in innovative 
domains. Crowdfunding is the process of raising modest sums of 
money from lots of people to support new businesses. In order to 
connect investors and entrepreneurs, social media and 
crowdfunding platforms are typically used. This has the potential to 
boost entrepreneurship by broadening the pool of possible 
investors beyond the conventional network of business owners, 
relatives, and venture capitalists. The idea of crowdfunding has 
been widely publicized for some time now. There are numerous 
crowdfunding sites available worldwide. Almost anybody can raise 
money for any idea, business endeavor, or cause thanks to these 
crowdfunding services. It's interesting to note that the first 
crowdfunding website was introduced in 20011. Nevertheless, the 
emergence of online crowdfunding platforms is accompanied by 
inherent hazards.

It is a crucial instrument for raising the impoverisher’s standard of 
living. Despite the fact that India has a large number of financial 
intuitions, the qualifying young entrepreneurs find it difficult to 
obtain financial aid due to the numerous formalities these intuitions 
require.

The greatest options available to 
entrepreneurs looking to raise money 
online for their ventures from the 
general public are crowd financing 
platforms. India has a huge potential 
for increasing crowd funding. The 
Indian government is anticipated to 
promote the rapid growth of crowd 
funding platforms in the country. 
Crowd funding has quickly developed 
into a global movement aimed at 
giving young entrepreneurs access to 
financial services. Crowd financing 
platforms are the companies that offer 
these services.

Regulators overseeing securities have 
taken notice of these dangers as a 
result of the crowdfunding industry's 
rapid expansion. The Securities and 
Exchange Board of India recently 
published a consultation paper aimed 
at reducing these risks in India. 
Among other things, it offers a 
framework for introducing 
crowdfunding by opening up the 
capital market and giving start-ups 

and SMEs another source of early stage funding 
while attempting to strike a balance with investor 
protection. This consultation paper is a response to 
several global legislative initiatives aimed at placing 
crowdfunding under securities regulators' purview.

The protection of investors is one of the main duties 
of any securities regulator. To some degree, 
securities regulations have been crucial in reducing 
risks for retail investors who are in the public eye. 
These rules include strict eligibility standards for 
fundraising businesses and comprehensive 
disclosure requirements. Nonetheless, securities 
laws impose strict regulations on more conventional 
types of capital markets fundraising; yet, 
crowdfunding initiatives may be hindered by the 
same degree of oversight. Effectively striking a 
balance between the advantages of promoting the 
formation of small businesses and the objectives of 
securities laws2 protecting investors is a constant 
problem for policymakers. This problem is made 
even more acute for crowdfunded businesses, which 
are usually small and medium-sized businesses.

SEBI embarked upon this new challenge in 2014. 
The primary query or question that arises is whether 
the proposed crowdfunding laws will encourage or 
hinder the sector's expansion in India, and if so, 
what reasonable regulatory boundaries would be 
drawn. Crowdfunding can cease to be a practical 
means of raising cash if the expenses linked to the 
regulations protecting investors become too high. A 
delicate balance between capital formation and 
investor protection is necessary when crafting a 
crowdfunding exemption3. 

To determine appropriate regulatory boundaries for 
the crowdfunding sector, three factors could be 
taken into account. The first is a review of current 
securities regulations that apply to public funding 
and venture capital; these laws' interpretations may 
be expanded to cover crowdsourcing activities. 
Crowdfunding, however, is fundamentally distinct 
from venture capital and public fundraising. 
Crowdfunding is a strategy used by early-stage 
companies with a high failure rate, when a large 
number of potentially unsophisticated investors 
participate. Crowdfunding combines the systemic 
risks of venture capital fundraising with the 
complexity of public finance. Put differently, 
crowdsourcing combines the systemic risks of 

 Through this type of crowdfunding, people donate 
to the company in exchange for rewards. The 
incentive could take the shape of a good or 
service that the business provides. Projects 
including the development of free software, the 
promotion of motion pictures, scientific research, 
civic initiatives, etc. frequently receive 
reward-based funding.

Equity-Based Crowdfunding: The 
Complicacy of Regulations
In Equity-Based Crowdfunding, the company issues 
equity shares in exchange for the money raised from 
investors. It is the process by which a company 
raises money, especially in its early stages, by selling 
investors stock stakes in the company using an 
online platform. Companies using this method to 
acquire money usually use a crowdfunding platform 
website to promote online. The platform acts as a 
middleman between investors and start-up 
businesses. First off, because crowdfunding entails 
soliciting money from a broad range of investors, it 
generally comes under the authority of a public 
offering of securities, which necessitates complete 
adherence to prospectus and other regulations. For 
startups, this would make it prohibitively expensive, 
prohibiting them from using that way of fundraising.

A distinct framework under securities legislation 
would need to be established in order to support 
crowdsourcing and allow a larger pool of investors, 
including non-accredited investors, to contribute to 
these start-ups.

As equity-based crowdfunding has its own set of 
benefits and risks, it is a difficult topic to regulate 
and is a very tricky question to debate further. 
Investing in equities through crowdsourcing and 
having a unique funding mechanism are two of its 
benefits. On the other hand, there is information 
asymmetry and increased likelihood of failure. As a 
result, crowdfunding regulations are always 
changing.

In a 2014 consultation paper, SEBI requested ideas 
and recommendations for how equity-based 
crowdfunding might be regulated in India. In that 
document, SEBI examined the idea of 
crowdsourcing, including its benefits, drawbacks, 
and potential hazards. Additionally, it supported a 
highly regulated and restricted mechanism that, 

among other things, restricted investors to 
accredited investors, imposed a 5% investment 
requirement by qualified institutional buyers, and 
restricted crowdfunding platforms to those that met 
the stringent requirements of Class I, Class II, and 
Class III entities.

Due to the fact that a large number of people lost 
their businesses and money in the crash, there was 
a need for low-risk investments that would yield 
significant returns in the long run. Consequently, the 
Fin-tech industry, and particularly crowdfunding, 
arose as a practical way to collect money from the 
public. It is important to highlight that crowdfunding 
has aided numerous projects over the years, 
including the production of films, the construction 
of roads, the financing of education, and the 
investment in small businesses without running the 
danger of diluting equity. Even if crowdfunding is 
still in use, we cannot overlook the risks involved.

However, in a press release issued on August 30, 
2016, SEBI found that: “The electronic platforms are 
allegedly facilitating investment in the form of 
private placement with companies, as the offer is 
open to all the investors registered with the platform 
amounting to a contravention of the provisions of 
Securities Contract (Regulation) Act, 1956 (SCRA) 
and the Companies Act, 2013.” It stated as a result 
that adherence to SCRA, the listing of the issuing 
company, and acknowledgment of the crowdfunding 
platform are requirements.  In August of this year, 
SEBI asked a few angel investors about their 
fundraising strategy and told them to include a 
disclaimer stating that SEBI has not authorized their 
operations.

Consequently, India lacks a strong and robust legal 
framework governing equity crowdfunding, and 
SEBI's erratic actions have caused uncertainty for 
both fund-raisers and investors.

Equity Crowdfunding's Promises 
and Difficulties: A Regulatory 
Balancing Act
It's important to weigh the benefits and risks of 
crowdfunding regulations in order to strike the right 
balance. Such crowdfunding has become a 
competitive alternative to current start-up financing 
methods, and it is advantageous to both start-ups 

and future investors who may want to participate in 
the financial destiny of such organizations. However, 
equity crowdfunding is not without danger, 
especially for investors. In order to define the 
objectives of regulation, we discuss the main 
advantages and disadvantages of equity 
crowdfunding in this section.

A. Rewards for Crowdfunding Equity
Start-ups and their founders can raise capital 
through crowdsourcing by reaching out to investors 
outside of their personal networks and relationships4  
They can get funding from a larger pool of investors 
across more regions by using the Internet. 
Crowdfunding presents start-ups with an appealing 
and reasonably priced option for fundraising due to 
the lower cost of such cash5.  By allowing potential 
clients to invest in the financial future of such ideas, 
crowdfunding also helps startups test their concepts 
with the market. The general "wisdom of the crowd" 
would give a reliable indication of whether the 
startup's product or service will be accepted6. All 
things considered, equity crowdfunding greatly 
benefits both entrepreneurs and the investors that 
make up the crowd by offering a competitive 
alternative to traditional startup funding methods.

B. Challenges of Equity Crowdfunding

One needs to weigh the advantages of equity 
crowdfunding against the many hazards involved in 
the practice. The risk associated with funding a 
startup is the first of these. There is an inherent risk 
of failure for startups. According to failure statistics, 
more than half of newly established businesses fail 
during the first five years of6. 

Take the instance of the fair trade soap manufacturer 
Bubble and Balm. Through the UK-based equity 
crowdfunder Crowdcube, it was able to raise GBP 
75,000 in 2011. It granted 15% of the company's 
shares in exchange. The company abruptly folded in 
July 2013, leaving contributors unprepared. In the 
end, the contributors' whole investment was lost. 

The investment's lack of liquidity is the subject of the 
second danger. No stock exchange or crowdfunding 
platform allows the trading of crowdfunded 
securities. As a result, investors are unable to 
recover their investment by selling their assets on a 
market, shuttered unexpectedly, leaving donors in 
the dark. In the end, the contributors' whole 

4 Hu Ying. 2015. Regulation of Equity Crowdfunding in Singapore. 
Singapore Journal of Legal Studies,56-7

5 Kirby, Eleanor and Shane Worner. 2013. Crowd-funding: An Infant 
Industry Growing Fast. Staff Working Paper of the IOSCO Research 
Department, available at 
http://www.iosco.org/research/pdf/swp/Crowd-funding-An-Infant-Indust
ry-Growing-Fast.pdf, 4

6 Hu Ying. 2015. Regulation of Equity Crowdfunding in Singapore. 
Singapore Journal of Legal Studies,58

7 Kirby, Eleanor and Shane Worner. 2013. Crowd-funding: An Infant 
Industry Growing Fast. Staff Working Paper of the IOSCO Research 
Department, available at 
http://www.iosco.org/research/pdf/swp/Crowd-funding-An-Infant-Indust
ry-Growing-Fast.pdf, 24

8 Agrawal, Ajay A., et al. 2013. Some Simple Economics of Crowdfunding. 
National Bureau of Economic Research Working Paper 19133, available 
at http://www.nber.org/papers/w19133.pdf, 1-46. 

investment was lost.

The third risk that comes with crowdfunding is the 
possibility of outright fraud, which is brought on by 
information asymmetry, a lack of transparency, and 
the relative inexperience of investors. Start-ups and 
their founders will have access to a lot of information 
on the state of their company that investors do not. 
Additionally, investors in crowdfunded projects 
typically do not conduct due diligence on the 
company they are investing in and instead depend 
entirely on the claims made by fundraisers8.

In addition to fraud, information asymmetry causes 
adverse selection, which creates a "market for 
lemons." According to this idea, investors are unable 
to choose between excellent and bad investments 
because issuers possess more knowledge than 
investors. As a result, the market's quality is likely to 
decline as they discount all investments as bad, 
crowd out all the good ones, and keep only the bad 
ones.

Lastly, the investors may experience issues with 
collective action because of the crowd's dispersed 
and heterogeneous makeup. They wouldn't be able 
to successfully oversee the start-up founders and 
managers who raise money from them if they 
couldn't coordinate.

The Requirement for Indian Equity 
Crowdfunding Regulation
Equity crowdfunding usually entails a company that 
needs money for a specific reason (the fundraiser), 
which posts information on why it needs money and 
how it will be utilized on a crowdfunding website (the 
portal). The incentives, monetary or otherwise, are 

also listed at the site by the fundraiser. Based on the 
fundraiser's claims, contributors who visit the site 
may decide to complete an electronic transaction. 
Money is moved electronically from the accounts of 
the contributors to the portal. The portal releases the 
funds to the fundraiser once the required amount is 
reached. Concurrently, the fundraiser grants 
contributors securities in the form of stock. 
Concurrently, the fundraiser grants contributors 
securities in the form of stock. The contributors 
hope to get a return in the form of capital gains or a 
dividend stream, which is comparable to purchasing 
shares of a newly established business or an 
MSME9.  A price is paid to the portal for its services.

There were consequences to the 2008 Indian stock 
market meltdown that were completely unexpected. 
It resulted in significant capital losses, which 
worsened people's financial situations. Following 
the downturn, there has been an increased demand 
on the nation's financial resources, which is why 
investors are looking for investments. The 
implementation of the Goods and Services Tax 
(GST) and the 2016 demonetization have negatively 
impacted India's investment market. The current 
environment has made it less favorable for small 
businesses to operate because of the intense 
competition and limited opportunities. Following the 
demonetization of currency and the implementation 
of the Goods and Services Tax (GST), small and 
medium-sized businesses suffered more severely.

Existing Indian legislation on Equity 
Crowdfunding
In India, equity crowdfunding is prohibited. Even if a 
response document about equity crowdfunding is 
circulating in India, neither SEBI nor any other 
government platform has acknowledged it as of yet.

The Companies Act and SEBI (ICDR) 2018 have 
established the norm for how public discussions 
should proceed. Users in India have access to 
"Equity Crowdfunding" through websites such as 
"Lets Venture" and "Equity Crest." However, the 
methods employed by these websites are illegal 
because the platforms' ability to issue shares is not 
recognized by law. This directly violates the 
established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This directly violates the 

established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This calls into question the 
watchdog, SEBI, and its methodology. 

A. The Case of Sahara
The case of Sahara India Real Estate Corporation 
Ltd. & Ors. v. Securities Exchange Board of India & 
Anr15 puts the rules relating to fundraising under 
Indian company law into perspective before we go 
into and assess the current law on fundraising.

Sahara India Real Estate Corporation Limited 
(henceforth referred to as SIRECL) and Sahara 
Housing Investment Corporation Limited 
(henceforth referred to as SHICL), two unlisted 
companies in the Sahara Group of Companies, 
attempted to raise capital through the private 
placement of optional fully convertible debentures. 
The Sahara firms did not intend to issue these 
securities on any recognized stock exchange, 
according to the Red Herring prospectus they filed. 
Additionally, the RHP stipulated that only the 
recipients of the information memorandum would 
be eligible to access it and/or friends, associated 
group companies, workers/employees and other 
individuals associated with Sahara Group were 
eligible to apply for the issue of these OFCDs.

The Sahara companies believed that the prospectus 
would only need to be submitted with the Registrar 
of Companies, not the Securities and Exchange 
Board of India, because the OFCDs were not meant 
to be listed10. 

Among the matters that came up before the 
Supreme Court of India was the question of whether 
the OFCDs that SIRECL and SHICL issued were 
through a "private placement," as the Sahara 
Companies claimed in their appeal, or through an 
invitation "to the public," as SEBI countered.

Sahara argued that as theirs was not a public matter, 
they were not subject to the Companies Act or the 
ICDR. The RHP made it clear that only those to 
whom the information memo had been distributed, 

as well as those connected to or affiliated with 
members of the Sahara Group, were eligible to 
participate in the OFCD. Additionally, their securities 
were not listed on the stock exchange and would not 
become so until they were placed.

First, the Supreme Court examined Section 67 of the 
Act, which addresses the public offering of shares 
and debentures. The public issuance of shares and 
debentures is covered by Section 67 (1)11.

The people who were offered the OFCDs were then 
taken into consideration by the court. It was noted 
that individuals who were not part of the Sahara 
Group were allowed to purchase shares as long as 
they were introduced by Sahara Group members. 
According to the court, a "private placement" is when 
securities are issued to close friends and associates 
without any advertising containing conditions of this 
kind. In these cases, the offering cannot be 
interpreted as "offering securities to the public or 
invitation to public to subscribe for those securities." 
In this case, introduction would only be necessary 
for people who are members of the general public 
and are not associated with the Appellant's 
Companies.

Second, the court decided that the rules of Section 
60B(9), which call for the SEBI to file a prospectus, 
applied because the matter had been brought to the 
public's attention through the use of the information 
memorandum12. 

Finally, the Court considered the provisions of 
Section 73 of the Companies Act, which mandated 
the required listing of the securities in a recognized 
stock exchange when presented to the public, after 
determining that the securities were offered to the 
public13.

B. The Effects of the Sahara and the Ensuing 
Amendments to Company Law
The Ministry of Corporate Affairs added a new clause 
to the Companies Bill 2011 (passed in 2013) as a 
direct result of the Sahara case. The previous 
Companies Act of 1956 was to be replaced by the 
Companies Bill of 2011. Clarifying what was and 
wasn't a public offer was deemed important due to 
the somewhat hazy boundaries of authority between 
the Securities and Exchange Board of India and the 
Registrar of Companies.

Companies may do private placements by issuing a 

private placement offer letter, according to Section 
42 of the Companies Act of 201314.  Whether a 
company is listed or not, if it invites subscriptions, 
makes an offer to allot securities, or enters into an 
agreement to allot securities to more people than the 
prescribed number, regardless of whether payment 
for the securities has been received or not, and 
regardless of whether the company plans to list its 
securities on a recognized stock exchange in India or 
abroad, the action will be considered an offer to the 
public and will be subject to the laws governing 
public offers. Section 42(1) of the 2013 Companies 
Act. Also refer to the Companies (Prospectus and 
Allotment of Securities) Rules, 2014, Rule 14 and 
Form PAS-4.

Conclusion
In recent years, the investing market has 
experienced significant transformations, leading to 
an increase in the number of individuals reaping the 
benefits of utilizing unconventional investment 
methods. Therefore, it is more important than ever 
to create workable regulations to control market 
routes and ensure that the public trusts the relevant 
laws and the "Justice" delivery system.

Although crowdfunding regulation is still in its 
infancy, since "crowdfunding portals" have been 
around for a while, it makes sense to place these 
websites under a parent regulatory body so that they 
can be held more accountable for the money that 
people invest in them and ensure transaction 
confidentiality.

1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 
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venture capital investment with the intricacy of 
public finance. This distinction lays the groundwork 
for the potential creation of a distinct exemption may 
be carved out of the existing securities laws.

This article's focus is limited to the following main 
goals: first, it will look at how equity-based 
crowdfunding is regulated in India; second, it will 
determine whether equity-based crowdfunding 
counts as a "private placement" or "public offer"; and 
third, it will assess whether the Securities and 
Exchange Board of India ("SEBI") has the authority to 
regulate equity-based crowdfunding in India.The 
author further hopes to draw attention also to the 
dangers that come with crowdfunding as well as the 
legalities and limitations in India through this piece.

Types of Crowdfunding- Global 
Context 
A. Equity-based Crowdfunding:
 Through the exchange of funds for equity shares, 

participants in this kind of crowdfunding are able 
to acquire ownership stakes in the business. The 
equity owner in this kind of crowdsourcing 
receives a dividend or distribution as part of the 
earnings.

B. Donation-based crowdsourcing: 
 In this type of crowdsourcing, numerous 

contributors each make a tiny financial 
contribution without anticipating anything in 
return. This kind of crowdsourcing is primarily 
used for socially conscious projects. 
Donation-based crowdfunding has been widely 
adopted by charities, disaster relief organizations, 
and victims of natural disasters.

C. Crowdfunding for Debt or Peer-to-Peer Lending: 
 One form of crowdsourcing called P2P Lending is 

used to raise loans, which are then repaid with 
interest. Mutual consent between the lender and 
the borrower determines the interest rate. The 
borrower in this kind of arrangement could be a 
formal entity or an individual in need of a loan.

D. Rewards-based Crowdfunding: 

The development of the "Equity Crowdfunding" crowdfunding legislation should align harmoniously with the 
parallel corporate laws. It is possible to amend the Companies Act, 2013 in conjunction with the Depositories 
Act and SCRA 1996 to allow for the regulation of equity crowdfunding in India. By giving the Registrar of 
Companies (RoC) more authority to investigate online company registration procedures and other regulatory 
compliances mandated by the Companies Act, these websites could be subject to regulation. 

The practice of equity crowdfunding has gained popularity recently. India has an enormous potential for 
crowdfunding due to its large population. India's reliance on innovation and technology will only increase the 
start-up sector's dominance on the demand side in the years to come. Regulations have the power to 
strengthen or weaken crowdfunding. At the end of the day, authorities must balance investor protection with 
the expansion of small enterprises and startups.

As this chapter has shown, investor protection has been heavily favored by India's Parliament and Securities 
and Exchange Board of India (SEBI), blocking any potential for equity crowdfunding. Considering the 
enormous scandals that preceded the most recent wave of regulatory changes, this is not at all surprising. 
Although SEBI has indicated that a crowdfunding market may exist, the message in support of this idea is not 
entirely clear.

Equity-based crowdfunding is still, nevertheless, a novel and innovative approach to business finance. Every 
technological advancement presents new difficulties for regulators and policymakers. Given that protecting 
investors is one of SEBI's primary responsibilities, it appears that the agency has adopted a cautious stance 
toward crowdfunding for the time being. Of course, it is unclear if equity-based crowdfunding would be 
regulated in India at all, let alone how.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



Introduction
The inability of start-up enterprises to obtain venture capital, angel 
investment, or other traditional types of funding limits their ability 
to raise funds as they are hamstrung. This is especially true for new 
endeavors that have a high failure rate and are in innovative 
domains. Crowdfunding is the process of raising modest sums of 
money from lots of people to support new businesses. In order to 
connect investors and entrepreneurs, social media and 
crowdfunding platforms are typically used. This has the potential to 
boost entrepreneurship by broadening the pool of possible 
investors beyond the conventional network of business owners, 
relatives, and venture capitalists. The idea of crowdfunding has 
been widely publicized for some time now. There are numerous 
crowdfunding sites available worldwide. Almost anybody can raise 
money for any idea, business endeavor, or cause thanks to these 
crowdfunding services. It's interesting to note that the first 
crowdfunding website was introduced in 20011. Nevertheless, the 
emergence of online crowdfunding platforms is accompanied by 
inherent hazards.

It is a crucial instrument for raising the impoverisher’s standard of 
living. Despite the fact that India has a large number of financial 
intuitions, the qualifying young entrepreneurs find it difficult to 
obtain financial aid due to the numerous formalities these intuitions 
require.

The greatest options available to 
entrepreneurs looking to raise money 
online for their ventures from the 
general public are crowd financing 
platforms. India has a huge potential 
for increasing crowd funding. The 
Indian government is anticipated to 
promote the rapid growth of crowd 
funding platforms in the country. 
Crowd funding has quickly developed 
into a global movement aimed at 
giving young entrepreneurs access to 
financial services. Crowd financing 
platforms are the companies that offer 
these services.

Regulators overseeing securities have 
taken notice of these dangers as a 
result of the crowdfunding industry's 
rapid expansion. The Securities and 
Exchange Board of India recently 
published a consultation paper aimed 
at reducing these risks in India. 
Among other things, it offers a 
framework for introducing 
crowdfunding by opening up the 
capital market and giving start-ups 

and SMEs another source of early stage funding 
while attempting to strike a balance with investor 
protection. This consultation paper is a response to 
several global legislative initiatives aimed at placing 
crowdfunding under securities regulators' purview.

The protection of investors is one of the main duties 
of any securities regulator. To some degree, 
securities regulations have been crucial in reducing 
risks for retail investors who are in the public eye. 
These rules include strict eligibility standards for 
fundraising businesses and comprehensive 
disclosure requirements. Nonetheless, securities 
laws impose strict regulations on more conventional 
types of capital markets fundraising; yet, 
crowdfunding initiatives may be hindered by the 
same degree of oversight. Effectively striking a 
balance between the advantages of promoting the 
formation of small businesses and the objectives of 
securities laws2 protecting investors is a constant 
problem for policymakers. This problem is made 
even more acute for crowdfunded businesses, which 
are usually small and medium-sized businesses.

SEBI embarked upon this new challenge in 2014. 
The primary query or question that arises is whether 
the proposed crowdfunding laws will encourage or 
hinder the sector's expansion in India, and if so, 
what reasonable regulatory boundaries would be 
drawn. Crowdfunding can cease to be a practical 
means of raising cash if the expenses linked to the 
regulations protecting investors become too high. A 
delicate balance between capital formation and 
investor protection is necessary when crafting a 
crowdfunding exemption3. 

To determine appropriate regulatory boundaries for 
the crowdfunding sector, three factors could be 
taken into account. The first is a review of current 
securities regulations that apply to public funding 
and venture capital; these laws' interpretations may 
be expanded to cover crowdsourcing activities. 
Crowdfunding, however, is fundamentally distinct 
from venture capital and public fundraising. 
Crowdfunding is a strategy used by early-stage 
companies with a high failure rate, when a large 
number of potentially unsophisticated investors 
participate. Crowdfunding combines the systemic 
risks of venture capital fundraising with the 
complexity of public finance. Put differently, 
crowdsourcing combines the systemic risks of 

 Through this type of crowdfunding, people donate 
to the company in exchange for rewards. The 
incentive could take the shape of a good or 
service that the business provides. Projects 
including the development of free software, the 
promotion of motion pictures, scientific research, 
civic initiatives, etc. frequently receive 
reward-based funding.

Equity-Based Crowdfunding: The 
Complicacy of Regulations
In Equity-Based Crowdfunding, the company issues 
equity shares in exchange for the money raised from 
investors. It is the process by which a company 
raises money, especially in its early stages, by selling 
investors stock stakes in the company using an 
online platform. Companies using this method to 
acquire money usually use a crowdfunding platform 
website to promote online. The platform acts as a 
middleman between investors and start-up 
businesses. First off, because crowdfunding entails 
soliciting money from a broad range of investors, it 
generally comes under the authority of a public 
offering of securities, which necessitates complete 
adherence to prospectus and other regulations. For 
startups, this would make it prohibitively expensive, 
prohibiting them from using that way of fundraising.

A distinct framework under securities legislation 
would need to be established in order to support 
crowdsourcing and allow a larger pool of investors, 
including non-accredited investors, to contribute to 
these start-ups.

As equity-based crowdfunding has its own set of 
benefits and risks, it is a difficult topic to regulate 
and is a very tricky question to debate further. 
Investing in equities through crowdsourcing and 
having a unique funding mechanism are two of its 
benefits. On the other hand, there is information 
asymmetry and increased likelihood of failure. As a 
result, crowdfunding regulations are always 
changing.

In a 2014 consultation paper, SEBI requested ideas 
and recommendations for how equity-based 
crowdfunding might be regulated in India. In that 
document, SEBI examined the idea of 
crowdsourcing, including its benefits, drawbacks, 
and potential hazards. Additionally, it supported a 
highly regulated and restricted mechanism that, 

among other things, restricted investors to 
accredited investors, imposed a 5% investment 
requirement by qualified institutional buyers, and 
restricted crowdfunding platforms to those that met 
the stringent requirements of Class I, Class II, and 
Class III entities.

Due to the fact that a large number of people lost 
their businesses and money in the crash, there was 
a need for low-risk investments that would yield 
significant returns in the long run. Consequently, the 
Fin-tech industry, and particularly crowdfunding, 
arose as a practical way to collect money from the 
public. It is important to highlight that crowdfunding 
has aided numerous projects over the years, 
including the production of films, the construction 
of roads, the financing of education, and the 
investment in small businesses without running the 
danger of diluting equity. Even if crowdfunding is 
still in use, we cannot overlook the risks involved.

However, in a press release issued on August 30, 
2016, SEBI found that: “The electronic platforms are 
allegedly facilitating investment in the form of 
private placement with companies, as the offer is 
open to all the investors registered with the platform 
amounting to a contravention of the provisions of 
Securities Contract (Regulation) Act, 1956 (SCRA) 
and the Companies Act, 2013.” It stated as a result 
that adherence to SCRA, the listing of the issuing 
company, and acknowledgment of the crowdfunding 
platform are requirements.  In August of this year, 
SEBI asked a few angel investors about their 
fundraising strategy and told them to include a 
disclaimer stating that SEBI has not authorized their 
operations.

Consequently, India lacks a strong and robust legal 
framework governing equity crowdfunding, and 
SEBI's erratic actions have caused uncertainty for 
both fund-raisers and investors.

Equity Crowdfunding's Promises 
and Difficulties: A Regulatory 
Balancing Act
It's important to weigh the benefits and risks of 
crowdfunding regulations in order to strike the right 
balance. Such crowdfunding has become a 
competitive alternative to current start-up financing 
methods, and it is advantageous to both start-ups 

and future investors who may want to participate in 
the financial destiny of such organizations. However, 
equity crowdfunding is not without danger, 
especially for investors. In order to define the 
objectives of regulation, we discuss the main 
advantages and disadvantages of equity 
crowdfunding in this section.

A. Rewards for Crowdfunding Equity
Start-ups and their founders can raise capital 
through crowdsourcing by reaching out to investors 
outside of their personal networks and relationships4  
They can get funding from a larger pool of investors 
across more regions by using the Internet. 
Crowdfunding presents start-ups with an appealing 
and reasonably priced option for fundraising due to 
the lower cost of such cash5.  By allowing potential 
clients to invest in the financial future of such ideas, 
crowdfunding also helps startups test their concepts 
with the market. The general "wisdom of the crowd" 
would give a reliable indication of whether the 
startup's product or service will be accepted6. All 
things considered, equity crowdfunding greatly 
benefits both entrepreneurs and the investors that 
make up the crowd by offering a competitive 
alternative to traditional startup funding methods.

B. Challenges of Equity Crowdfunding

One needs to weigh the advantages of equity 
crowdfunding against the many hazards involved in 
the practice. The risk associated with funding a 
startup is the first of these. There is an inherent risk 
of failure for startups. According to failure statistics, 
more than half of newly established businesses fail 
during the first five years of6. 

Take the instance of the fair trade soap manufacturer 
Bubble and Balm. Through the UK-based equity 
crowdfunder Crowdcube, it was able to raise GBP 
75,000 in 2011. It granted 15% of the company's 
shares in exchange. The company abruptly folded in 
July 2013, leaving contributors unprepared. In the 
end, the contributors' whole investment was lost. 

The investment's lack of liquidity is the subject of the 
second danger. No stock exchange or crowdfunding 
platform allows the trading of crowdfunded 
securities. As a result, investors are unable to 
recover their investment by selling their assets on a 
market, shuttered unexpectedly, leaving donors in 
the dark. In the end, the contributors' whole 

9 43 Eleanor Kirby and Shane Worner, “Crowd-funding: An Infant Industry 
Growing Fast”, Staff Working Paper No.[SWP3/2014], IOSCO Research 
Department

10 Section 55A of the Companies Act, 1956 (now repealed) provided that 
the issue and transfer of securities and non-payment of dividend shall be 
administered by the Securities and Exchange Board of India in cases of 
listed public companies and those public companies which intend to get 
their securities listed on any recognized stock exchange in India

investment was lost.

The third risk that comes with crowdfunding is the 
possibility of outright fraud, which is brought on by 
information asymmetry, a lack of transparency, and 
the relative inexperience of investors. Start-ups and 
their founders will have access to a lot of information 
on the state of their company that investors do not. 
Additionally, investors in crowdfunded projects 
typically do not conduct due diligence on the 
company they are investing in and instead depend 
entirely on the claims made by fundraisers8.

In addition to fraud, information asymmetry causes 
adverse selection, which creates a "market for 
lemons." According to this idea, investors are unable 
to choose between excellent and bad investments 
because issuers possess more knowledge than 
investors. As a result, the market's quality is likely to 
decline as they discount all investments as bad, 
crowd out all the good ones, and keep only the bad 
ones.

Lastly, the investors may experience issues with 
collective action because of the crowd's dispersed 
and heterogeneous makeup. They wouldn't be able 
to successfully oversee the start-up founders and 
managers who raise money from them if they 
couldn't coordinate.

The Requirement for Indian Equity 
Crowdfunding Regulation
Equity crowdfunding usually entails a company that 
needs money for a specific reason (the fundraiser), 
which posts information on why it needs money and 
how it will be utilized on a crowdfunding website (the 
portal). The incentives, monetary or otherwise, are 

also listed at the site by the fundraiser. Based on the 
fundraiser's claims, contributors who visit the site 
may decide to complete an electronic transaction. 
Money is moved electronically from the accounts of 
the contributors to the portal. The portal releases the 
funds to the fundraiser once the required amount is 
reached. Concurrently, the fundraiser grants 
contributors securities in the form of stock. 
Concurrently, the fundraiser grants contributors 
securities in the form of stock. The contributors 
hope to get a return in the form of capital gains or a 
dividend stream, which is comparable to purchasing 
shares of a newly established business or an 
MSME9.  A price is paid to the portal for its services.

There were consequences to the 2008 Indian stock 
market meltdown that were completely unexpected. 
It resulted in significant capital losses, which 
worsened people's financial situations. Following 
the downturn, there has been an increased demand 
on the nation's financial resources, which is why 
investors are looking for investments. The 
implementation of the Goods and Services Tax 
(GST) and the 2016 demonetization have negatively 
impacted India's investment market. The current 
environment has made it less favorable for small 
businesses to operate because of the intense 
competition and limited opportunities. Following the 
demonetization of currency and the implementation 
of the Goods and Services Tax (GST), small and 
medium-sized businesses suffered more severely.

Existing Indian legislation on Equity 
Crowdfunding
In India, equity crowdfunding is prohibited. Even if a 
response document about equity crowdfunding is 
circulating in India, neither SEBI nor any other 
government platform has acknowledged it as of yet.

The Companies Act and SEBI (ICDR) 2018 have 
established the norm for how public discussions 
should proceed. Users in India have access to 
"Equity Crowdfunding" through websites such as 
"Lets Venture" and "Equity Crest." However, the 
methods employed by these websites are illegal 
because the platforms' ability to issue shares is not 
recognized by law. This directly violates the 
established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This directly violates the 

established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This calls into question the 
watchdog, SEBI, and its methodology. 

A. The Case of Sahara
The case of Sahara India Real Estate Corporation 
Ltd. & Ors. v. Securities Exchange Board of India & 
Anr15 puts the rules relating to fundraising under 
Indian company law into perspective before we go 
into and assess the current law on fundraising.

Sahara India Real Estate Corporation Limited 
(henceforth referred to as SIRECL) and Sahara 
Housing Investment Corporation Limited 
(henceforth referred to as SHICL), two unlisted 
companies in the Sahara Group of Companies, 
attempted to raise capital through the private 
placement of optional fully convertible debentures. 
The Sahara firms did not intend to issue these 
securities on any recognized stock exchange, 
according to the Red Herring prospectus they filed. 
Additionally, the RHP stipulated that only the 
recipients of the information memorandum would 
be eligible to access it and/or friends, associated 
group companies, workers/employees and other 
individuals associated with Sahara Group were 
eligible to apply for the issue of these OFCDs.

The Sahara companies believed that the prospectus 
would only need to be submitted with the Registrar 
of Companies, not the Securities and Exchange 
Board of India, because the OFCDs were not meant 
to be listed10. 

Among the matters that came up before the 
Supreme Court of India was the question of whether 
the OFCDs that SIRECL and SHICL issued were 
through a "private placement," as the Sahara 
Companies claimed in their appeal, or through an 
invitation "to the public," as SEBI countered.

Sahara argued that as theirs was not a public matter, 
they were not subject to the Companies Act or the 
ICDR. The RHP made it clear that only those to 
whom the information memo had been distributed, 

as well as those connected to or affiliated with 
members of the Sahara Group, were eligible to 
participate in the OFCD. Additionally, their securities 
were not listed on the stock exchange and would not 
become so until they were placed.

First, the Supreme Court examined Section 67 of the 
Act, which addresses the public offering of shares 
and debentures. The public issuance of shares and 
debentures is covered by Section 67 (1)11.

The people who were offered the OFCDs were then 
taken into consideration by the court. It was noted 
that individuals who were not part of the Sahara 
Group were allowed to purchase shares as long as 
they were introduced by Sahara Group members. 
According to the court, a "private placement" is when 
securities are issued to close friends and associates 
without any advertising containing conditions of this 
kind. In these cases, the offering cannot be 
interpreted as "offering securities to the public or 
invitation to public to subscribe for those securities." 
In this case, introduction would only be necessary 
for people who are members of the general public 
and are not associated with the Appellant's 
Companies.

Second, the court decided that the rules of Section 
60B(9), which call for the SEBI to file a prospectus, 
applied because the matter had been brought to the 
public's attention through the use of the information 
memorandum12. 

Finally, the Court considered the provisions of 
Section 73 of the Companies Act, which mandated 
the required listing of the securities in a recognized 
stock exchange when presented to the public, after 
determining that the securities were offered to the 
public13.

B. The Effects of the Sahara and the Ensuing 
Amendments to Company Law
The Ministry of Corporate Affairs added a new clause 
to the Companies Bill 2011 (passed in 2013) as a 
direct result of the Sahara case. The previous 
Companies Act of 1956 was to be replaced by the 
Companies Bill of 2011. Clarifying what was and 
wasn't a public offer was deemed important due to 
the somewhat hazy boundaries of authority between 
the Securities and Exchange Board of India and the 
Registrar of Companies.

Companies may do private placements by issuing a 

private placement offer letter, according to Section 
42 of the Companies Act of 201314.  Whether a 
company is listed or not, if it invites subscriptions, 
makes an offer to allot securities, or enters into an 
agreement to allot securities to more people than the 
prescribed number, regardless of whether payment 
for the securities has been received or not, and 
regardless of whether the company plans to list its 
securities on a recognized stock exchange in India or 
abroad, the action will be considered an offer to the 
public and will be subject to the laws governing 
public offers. Section 42(1) of the 2013 Companies 
Act. Also refer to the Companies (Prospectus and 
Allotment of Securities) Rules, 2014, Rule 14 and 
Form PAS-4.

Conclusion
In recent years, the investing market has 
experienced significant transformations, leading to 
an increase in the number of individuals reaping the 
benefits of utilizing unconventional investment 
methods. Therefore, it is more important than ever 
to create workable regulations to control market 
routes and ensure that the public trusts the relevant 
laws and the "Justice" delivery system.

Although crowdfunding regulation is still in its 
infancy, since "crowdfunding portals" have been 
around for a while, it makes sense to place these 
websites under a parent regulatory body so that they 
can be held more accountable for the money that 
people invest in them and ensure transaction 
confidentiality.

1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 
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venture capital investment with the intricacy of 
public finance. This distinction lays the groundwork 
for the potential creation of a distinct exemption may 
be carved out of the existing securities laws.

This article's focus is limited to the following main 
goals: first, it will look at how equity-based 
crowdfunding is regulated in India; second, it will 
determine whether equity-based crowdfunding 
counts as a "private placement" or "public offer"; and 
third, it will assess whether the Securities and 
Exchange Board of India ("SEBI") has the authority to 
regulate equity-based crowdfunding in India.The 
author further hopes to draw attention also to the 
dangers that come with crowdfunding as well as the 
legalities and limitations in India through this piece.

Types of Crowdfunding- Global 
Context 
A. Equity-based Crowdfunding:
 Through the exchange of funds for equity shares, 

participants in this kind of crowdfunding are able 
to acquire ownership stakes in the business. The 
equity owner in this kind of crowdsourcing 
receives a dividend or distribution as part of the 
earnings.

B. Donation-based crowdsourcing: 
 In this type of crowdsourcing, numerous 

contributors each make a tiny financial 
contribution without anticipating anything in 
return. This kind of crowdsourcing is primarily 
used for socially conscious projects. 
Donation-based crowdfunding has been widely 
adopted by charities, disaster relief organizations, 
and victims of natural disasters.

C. Crowdfunding for Debt or Peer-to-Peer Lending: 
 One form of crowdsourcing called P2P Lending is 

used to raise loans, which are then repaid with 
interest. Mutual consent between the lender and 
the borrower determines the interest rate. The 
borrower in this kind of arrangement could be a 
formal entity or an individual in need of a loan.

D. Rewards-based Crowdfunding: 

The development of the "Equity Crowdfunding" crowdfunding legislation should align harmoniously with the 
parallel corporate laws. It is possible to amend the Companies Act, 2013 in conjunction with the Depositories 
Act and SCRA 1996 to allow for the regulation of equity crowdfunding in India. By giving the Registrar of 
Companies (RoC) more authority to investigate online company registration procedures and other regulatory 
compliances mandated by the Companies Act, these websites could be subject to regulation. 

The practice of equity crowdfunding has gained popularity recently. India has an enormous potential for 
crowdfunding due to its large population. India's reliance on innovation and technology will only increase the 
start-up sector's dominance on the demand side in the years to come. Regulations have the power to 
strengthen or weaken crowdfunding. At the end of the day, authorities must balance investor protection with 
the expansion of small enterprises and startups.

As this chapter has shown, investor protection has been heavily favored by India's Parliament and Securities 
and Exchange Board of India (SEBI), blocking any potential for equity crowdfunding. Considering the 
enormous scandals that preceded the most recent wave of regulatory changes, this is not at all surprising. 
Although SEBI has indicated that a crowdfunding market may exist, the message in support of this idea is not 
entirely clear.

Equity-based crowdfunding is still, nevertheless, a novel and innovative approach to business finance. Every 
technological advancement presents new difficulties for regulators and policymakers. Given that protecting 
investors is one of SEBI's primary responsibilities, it appears that the agency has adopted a cautious stance 
toward crowdfunding for the time being. Of course, it is unclear if equity-based crowdfunding would be 
regulated in India at all, let alone how.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



Introduction
The inability of start-up enterprises to obtain venture capital, angel 
investment, or other traditional types of funding limits their ability 
to raise funds as they are hamstrung. This is especially true for new 
endeavors that have a high failure rate and are in innovative 
domains. Crowdfunding is the process of raising modest sums of 
money from lots of people to support new businesses. In order to 
connect investors and entrepreneurs, social media and 
crowdfunding platforms are typically used. This has the potential to 
boost entrepreneurship by broadening the pool of possible 
investors beyond the conventional network of business owners, 
relatives, and venture capitalists. The idea of crowdfunding has 
been widely publicized for some time now. There are numerous 
crowdfunding sites available worldwide. Almost anybody can raise 
money for any idea, business endeavor, or cause thanks to these 
crowdfunding services. It's interesting to note that the first 
crowdfunding website was introduced in 20011. Nevertheless, the 
emergence of online crowdfunding platforms is accompanied by 
inherent hazards.

It is a crucial instrument for raising the impoverisher’s standard of 
living. Despite the fact that India has a large number of financial 
intuitions, the qualifying young entrepreneurs find it difficult to 
obtain financial aid due to the numerous formalities these intuitions 
require.

The greatest options available to 
entrepreneurs looking to raise money 
online for their ventures from the 
general public are crowd financing 
platforms. India has a huge potential 
for increasing crowd funding. The 
Indian government is anticipated to 
promote the rapid growth of crowd 
funding platforms in the country. 
Crowd funding has quickly developed 
into a global movement aimed at 
giving young entrepreneurs access to 
financial services. Crowd financing 
platforms are the companies that offer 
these services.

Regulators overseeing securities have 
taken notice of these dangers as a 
result of the crowdfunding industry's 
rapid expansion. The Securities and 
Exchange Board of India recently 
published a consultation paper aimed 
at reducing these risks in India. 
Among other things, it offers a 
framework for introducing 
crowdfunding by opening up the 
capital market and giving start-ups 

and SMEs another source of early stage funding 
while attempting to strike a balance with investor 
protection. This consultation paper is a response to 
several global legislative initiatives aimed at placing 
crowdfunding under securities regulators' purview.

The protection of investors is one of the main duties 
of any securities regulator. To some degree, 
securities regulations have been crucial in reducing 
risks for retail investors who are in the public eye. 
These rules include strict eligibility standards for 
fundraising businesses and comprehensive 
disclosure requirements. Nonetheless, securities 
laws impose strict regulations on more conventional 
types of capital markets fundraising; yet, 
crowdfunding initiatives may be hindered by the 
same degree of oversight. Effectively striking a 
balance between the advantages of promoting the 
formation of small businesses and the objectives of 
securities laws2 protecting investors is a constant 
problem for policymakers. This problem is made 
even more acute for crowdfunded businesses, which 
are usually small and medium-sized businesses.

SEBI embarked upon this new challenge in 2014. 
The primary query or question that arises is whether 
the proposed crowdfunding laws will encourage or 
hinder the sector's expansion in India, and if so, 
what reasonable regulatory boundaries would be 
drawn. Crowdfunding can cease to be a practical 
means of raising cash if the expenses linked to the 
regulations protecting investors become too high. A 
delicate balance between capital formation and 
investor protection is necessary when crafting a 
crowdfunding exemption3. 

To determine appropriate regulatory boundaries for 
the crowdfunding sector, three factors could be 
taken into account. The first is a review of current 
securities regulations that apply to public funding 
and venture capital; these laws' interpretations may 
be expanded to cover crowdsourcing activities. 
Crowdfunding, however, is fundamentally distinct 
from venture capital and public fundraising. 
Crowdfunding is a strategy used by early-stage 
companies with a high failure rate, when a large 
number of potentially unsophisticated investors 
participate. Crowdfunding combines the systemic 
risks of venture capital fundraising with the 
complexity of public finance. Put differently, 
crowdsourcing combines the systemic risks of 

 Through this type of crowdfunding, people donate 
to the company in exchange for rewards. The 
incentive could take the shape of a good or 
service that the business provides. Projects 
including the development of free software, the 
promotion of motion pictures, scientific research, 
civic initiatives, etc. frequently receive 
reward-based funding.

Equity-Based Crowdfunding: The 
Complicacy of Regulations
In Equity-Based Crowdfunding, the company issues 
equity shares in exchange for the money raised from 
investors. It is the process by which a company 
raises money, especially in its early stages, by selling 
investors stock stakes in the company using an 
online platform. Companies using this method to 
acquire money usually use a crowdfunding platform 
website to promote online. The platform acts as a 
middleman between investors and start-up 
businesses. First off, because crowdfunding entails 
soliciting money from a broad range of investors, it 
generally comes under the authority of a public 
offering of securities, which necessitates complete 
adherence to prospectus and other regulations. For 
startups, this would make it prohibitively expensive, 
prohibiting them from using that way of fundraising.

A distinct framework under securities legislation 
would need to be established in order to support 
crowdsourcing and allow a larger pool of investors, 
including non-accredited investors, to contribute to 
these start-ups.

As equity-based crowdfunding has its own set of 
benefits and risks, it is a difficult topic to regulate 
and is a very tricky question to debate further. 
Investing in equities through crowdsourcing and 
having a unique funding mechanism are two of its 
benefits. On the other hand, there is information 
asymmetry and increased likelihood of failure. As a 
result, crowdfunding regulations are always 
changing.

In a 2014 consultation paper, SEBI requested ideas 
and recommendations for how equity-based 
crowdfunding might be regulated in India. In that 
document, SEBI examined the idea of 
crowdsourcing, including its benefits, drawbacks, 
and potential hazards. Additionally, it supported a 
highly regulated and restricted mechanism that, 

among other things, restricted investors to 
accredited investors, imposed a 5% investment 
requirement by qualified institutional buyers, and 
restricted crowdfunding platforms to those that met 
the stringent requirements of Class I, Class II, and 
Class III entities.

Due to the fact that a large number of people lost 
their businesses and money in the crash, there was 
a need for low-risk investments that would yield 
significant returns in the long run. Consequently, the 
Fin-tech industry, and particularly crowdfunding, 
arose as a practical way to collect money from the 
public. It is important to highlight that crowdfunding 
has aided numerous projects over the years, 
including the production of films, the construction 
of roads, the financing of education, and the 
investment in small businesses without running the 
danger of diluting equity. Even if crowdfunding is 
still in use, we cannot overlook the risks involved.

However, in a press release issued on August 30, 
2016, SEBI found that: “The electronic platforms are 
allegedly facilitating investment in the form of 
private placement with companies, as the offer is 
open to all the investors registered with the platform 
amounting to a contravention of the provisions of 
Securities Contract (Regulation) Act, 1956 (SCRA) 
and the Companies Act, 2013.” It stated as a result 
that adherence to SCRA, the listing of the issuing 
company, and acknowledgment of the crowdfunding 
platform are requirements.  In August of this year, 
SEBI asked a few angel investors about their 
fundraising strategy and told them to include a 
disclaimer stating that SEBI has not authorized their 
operations.

Consequently, India lacks a strong and robust legal 
framework governing equity crowdfunding, and 
SEBI's erratic actions have caused uncertainty for 
both fund-raisers and investors.

Equity Crowdfunding's Promises 
and Difficulties: A Regulatory 
Balancing Act
It's important to weigh the benefits and risks of 
crowdfunding regulations in order to strike the right 
balance. Such crowdfunding has become a 
competitive alternative to current start-up financing 
methods, and it is advantageous to both start-ups 

and future investors who may want to participate in 
the financial destiny of such organizations. However, 
equity crowdfunding is not without danger, 
especially for investors. In order to define the 
objectives of regulation, we discuss the main 
advantages and disadvantages of equity 
crowdfunding in this section.

A. Rewards for Crowdfunding Equity
Start-ups and their founders can raise capital 
through crowdsourcing by reaching out to investors 
outside of their personal networks and relationships4  
They can get funding from a larger pool of investors 
across more regions by using the Internet. 
Crowdfunding presents start-ups with an appealing 
and reasonably priced option for fundraising due to 
the lower cost of such cash5.  By allowing potential 
clients to invest in the financial future of such ideas, 
crowdfunding also helps startups test their concepts 
with the market. The general "wisdom of the crowd" 
would give a reliable indication of whether the 
startup's product or service will be accepted6. All 
things considered, equity crowdfunding greatly 
benefits both entrepreneurs and the investors that 
make up the crowd by offering a competitive 
alternative to traditional startup funding methods.

B. Challenges of Equity Crowdfunding

One needs to weigh the advantages of equity 
crowdfunding against the many hazards involved in 
the practice. The risk associated with funding a 
startup is the first of these. There is an inherent risk 
of failure for startups. According to failure statistics, 
more than half of newly established businesses fail 
during the first five years of6. 

Take the instance of the fair trade soap manufacturer 
Bubble and Balm. Through the UK-based equity 
crowdfunder Crowdcube, it was able to raise GBP 
75,000 in 2011. It granted 15% of the company's 
shares in exchange. The company abruptly folded in 
July 2013, leaving contributors unprepared. In the 
end, the contributors' whole investment was lost. 

The investment's lack of liquidity is the subject of the 
second danger. No stock exchange or crowdfunding 
platform allows the trading of crowdfunded 
securities. As a result, investors are unable to 
recover their investment by selling their assets on a 
market, shuttered unexpectedly, leaving donors in 
the dark. In the end, the contributors' whole 

11 Section 67 (1) Any reference in this Act or in the articles of a company 
to offering shares or debentures to the public shall, subject to any 
provision to the contrary contained in this Act and subject also to the 
provisions of sub-sections (3) and (4), be construed as including a 
reference to offering them to any section of the public, whether selected 
as members or debenture holders of the company concerned or as 
clients of the person issuing the prospectus or in any other manner.

12 Section 60B (9) Upon the closing of the offer of securities, a final 
prospectus stating therein the total capital raised, whether by way of 
debt or share capital and the closing price of the securities and any other 
details as were not complete in the redherring prospectus shall be filed 
in a case of a listed public company with the Securities and Exchange 
Board and Registrar, and in any other case with the Registrar only.]

13 Section 73(1) Every company intending to offer shares or debentures to 
the public for subscription by the issue of a prospectus shall, before 
such issue, make an application to one or more recognised stock 
exchanges for permission for the shares or debentures intending to be 
so offered to be dealt with in the stock exchange or each such stock 
exchange.

14 Section 42 (1) Companies Act, 2013. See also Rule 14 and Form PAS-4 
of the Companies (Prospectus and Allotment of Securities) Rules, 2014

investment was lost.

The third risk that comes with crowdfunding is the 
possibility of outright fraud, which is brought on by 
information asymmetry, a lack of transparency, and 
the relative inexperience of investors. Start-ups and 
their founders will have access to a lot of information 
on the state of their company that investors do not. 
Additionally, investors in crowdfunded projects 
typically do not conduct due diligence on the 
company they are investing in and instead depend 
entirely on the claims made by fundraisers8.

In addition to fraud, information asymmetry causes 
adverse selection, which creates a "market for 
lemons." According to this idea, investors are unable 
to choose between excellent and bad investments 
because issuers possess more knowledge than 
investors. As a result, the market's quality is likely to 
decline as they discount all investments as bad, 
crowd out all the good ones, and keep only the bad 
ones.

Lastly, the investors may experience issues with 
collective action because of the crowd's dispersed 
and heterogeneous makeup. They wouldn't be able 
to successfully oversee the start-up founders and 
managers who raise money from them if they 
couldn't coordinate.

The Requirement for Indian Equity 
Crowdfunding Regulation
Equity crowdfunding usually entails a company that 
needs money for a specific reason (the fundraiser), 
which posts information on why it needs money and 
how it will be utilized on a crowdfunding website (the 
portal). The incentives, monetary or otherwise, are 

also listed at the site by the fundraiser. Based on the 
fundraiser's claims, contributors who visit the site 
may decide to complete an electronic transaction. 
Money is moved electronically from the accounts of 
the contributors to the portal. The portal releases the 
funds to the fundraiser once the required amount is 
reached. Concurrently, the fundraiser grants 
contributors securities in the form of stock. 
Concurrently, the fundraiser grants contributors 
securities in the form of stock. The contributors 
hope to get a return in the form of capital gains or a 
dividend stream, which is comparable to purchasing 
shares of a newly established business or an 
MSME9.  A price is paid to the portal for its services.

There were consequences to the 2008 Indian stock 
market meltdown that were completely unexpected. 
It resulted in significant capital losses, which 
worsened people's financial situations. Following 
the downturn, there has been an increased demand 
on the nation's financial resources, which is why 
investors are looking for investments. The 
implementation of the Goods and Services Tax 
(GST) and the 2016 demonetization have negatively 
impacted India's investment market. The current 
environment has made it less favorable for small 
businesses to operate because of the intense 
competition and limited opportunities. Following the 
demonetization of currency and the implementation 
of the Goods and Services Tax (GST), small and 
medium-sized businesses suffered more severely.

Existing Indian legislation on Equity 
Crowdfunding
In India, equity crowdfunding is prohibited. Even if a 
response document about equity crowdfunding is 
circulating in India, neither SEBI nor any other 
government platform has acknowledged it as of yet.

The Companies Act and SEBI (ICDR) 2018 have 
established the norm for how public discussions 
should proceed. Users in India have access to 
"Equity Crowdfunding" through websites such as 
"Lets Venture" and "Equity Crest." However, the 
methods employed by these websites are illegal 
because the platforms' ability to issue shares is not 
recognized by law. This directly violates the 
established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This directly violates the 

established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This calls into question the 
watchdog, SEBI, and its methodology. 

A. The Case of Sahara
The case of Sahara India Real Estate Corporation 
Ltd. & Ors. v. Securities Exchange Board of India & 
Anr15 puts the rules relating to fundraising under 
Indian company law into perspective before we go 
into and assess the current law on fundraising.

Sahara India Real Estate Corporation Limited 
(henceforth referred to as SIRECL) and Sahara 
Housing Investment Corporation Limited 
(henceforth referred to as SHICL), two unlisted 
companies in the Sahara Group of Companies, 
attempted to raise capital through the private 
placement of optional fully convertible debentures. 
The Sahara firms did not intend to issue these 
securities on any recognized stock exchange, 
according to the Red Herring prospectus they filed. 
Additionally, the RHP stipulated that only the 
recipients of the information memorandum would 
be eligible to access it and/or friends, associated 
group companies, workers/employees and other 
individuals associated with Sahara Group were 
eligible to apply for the issue of these OFCDs.

The Sahara companies believed that the prospectus 
would only need to be submitted with the Registrar 
of Companies, not the Securities and Exchange 
Board of India, because the OFCDs were not meant 
to be listed10. 

Among the matters that came up before the 
Supreme Court of India was the question of whether 
the OFCDs that SIRECL and SHICL issued were 
through a "private placement," as the Sahara 
Companies claimed in their appeal, or through an 
invitation "to the public," as SEBI countered.

Sahara argued that as theirs was not a public matter, 
they were not subject to the Companies Act or the 
ICDR. The RHP made it clear that only those to 
whom the information memo had been distributed, 

as well as those connected to or affiliated with 
members of the Sahara Group, were eligible to 
participate in the OFCD. Additionally, their securities 
were not listed on the stock exchange and would not 
become so until they were placed.

First, the Supreme Court examined Section 67 of the 
Act, which addresses the public offering of shares 
and debentures. The public issuance of shares and 
debentures is covered by Section 67 (1)11.

The people who were offered the OFCDs were then 
taken into consideration by the court. It was noted 
that individuals who were not part of the Sahara 
Group were allowed to purchase shares as long as 
they were introduced by Sahara Group members. 
According to the court, a "private placement" is when 
securities are issued to close friends and associates 
without any advertising containing conditions of this 
kind. In these cases, the offering cannot be 
interpreted as "offering securities to the public or 
invitation to public to subscribe for those securities." 
In this case, introduction would only be necessary 
for people who are members of the general public 
and are not associated with the Appellant's 
Companies.

Second, the court decided that the rules of Section 
60B(9), which call for the SEBI to file a prospectus, 
applied because the matter had been brought to the 
public's attention through the use of the information 
memorandum12. 

Finally, the Court considered the provisions of 
Section 73 of the Companies Act, which mandated 
the required listing of the securities in a recognized 
stock exchange when presented to the public, after 
determining that the securities were offered to the 
public13.

B. The Effects of the Sahara and the Ensuing 
Amendments to Company Law
The Ministry of Corporate Affairs added a new clause 
to the Companies Bill 2011 (passed in 2013) as a 
direct result of the Sahara case. The previous 
Companies Act of 1956 was to be replaced by the 
Companies Bill of 2011. Clarifying what was and 
wasn't a public offer was deemed important due to 
the somewhat hazy boundaries of authority between 
the Securities and Exchange Board of India and the 
Registrar of Companies.

Companies may do private placements by issuing a 

private placement offer letter, according to Section 
42 of the Companies Act of 201314.  Whether a 
company is listed or not, if it invites subscriptions, 
makes an offer to allot securities, or enters into an 
agreement to allot securities to more people than the 
prescribed number, regardless of whether payment 
for the securities has been received or not, and 
regardless of whether the company plans to list its 
securities on a recognized stock exchange in India or 
abroad, the action will be considered an offer to the 
public and will be subject to the laws governing 
public offers. Section 42(1) of the 2013 Companies 
Act. Also refer to the Companies (Prospectus and 
Allotment of Securities) Rules, 2014, Rule 14 and 
Form PAS-4.

Conclusion
In recent years, the investing market has 
experienced significant transformations, leading to 
an increase in the number of individuals reaping the 
benefits of utilizing unconventional investment 
methods. Therefore, it is more important than ever 
to create workable regulations to control market 
routes and ensure that the public trusts the relevant 
laws and the "Justice" delivery system.

Although crowdfunding regulation is still in its 
infancy, since "crowdfunding portals" have been 
around for a while, it makes sense to place these 
websites under a parent regulatory body so that they 
can be held more accountable for the money that 
people invest in them and ensure transaction 
confidentiality.

1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 
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venture capital investment with the intricacy of 
public finance. This distinction lays the groundwork 
for the potential creation of a distinct exemption may 
be carved out of the existing securities laws.

This article's focus is limited to the following main 
goals: first, it will look at how equity-based 
crowdfunding is regulated in India; second, it will 
determine whether equity-based crowdfunding 
counts as a "private placement" or "public offer"; and 
third, it will assess whether the Securities and 
Exchange Board of India ("SEBI") has the authority to 
regulate equity-based crowdfunding in India.The 
author further hopes to draw attention also to the 
dangers that come with crowdfunding as well as the 
legalities and limitations in India through this piece.

Types of Crowdfunding- Global 
Context 
A. Equity-based Crowdfunding:
 Through the exchange of funds for equity shares, 

participants in this kind of crowdfunding are able 
to acquire ownership stakes in the business. The 
equity owner in this kind of crowdsourcing 
receives a dividend or distribution as part of the 
earnings.

B. Donation-based crowdsourcing: 
 In this type of crowdsourcing, numerous 

contributors each make a tiny financial 
contribution without anticipating anything in 
return. This kind of crowdsourcing is primarily 
used for socially conscious projects. 
Donation-based crowdfunding has been widely 
adopted by charities, disaster relief organizations, 
and victims of natural disasters.

C. Crowdfunding for Debt or Peer-to-Peer Lending: 
 One form of crowdsourcing called P2P Lending is 

used to raise loans, which are then repaid with 
interest. Mutual consent between the lender and 
the borrower determines the interest rate. The 
borrower in this kind of arrangement could be a 
formal entity or an individual in need of a loan.

D. Rewards-based Crowdfunding: 

The development of the "Equity Crowdfunding" crowdfunding legislation should align harmoniously with the 
parallel corporate laws. It is possible to amend the Companies Act, 2013 in conjunction with the Depositories 
Act and SCRA 1996 to allow for the regulation of equity crowdfunding in India. By giving the Registrar of 
Companies (RoC) more authority to investigate online company registration procedures and other regulatory 
compliances mandated by the Companies Act, these websites could be subject to regulation. 

The practice of equity crowdfunding has gained popularity recently. India has an enormous potential for 
crowdfunding due to its large population. India's reliance on innovation and technology will only increase the 
start-up sector's dominance on the demand side in the years to come. Regulations have the power to 
strengthen or weaken crowdfunding. At the end of the day, authorities must balance investor protection with 
the expansion of small enterprises and startups.

As this chapter has shown, investor protection has been heavily favored by India's Parliament and Securities 
and Exchange Board of India (SEBI), blocking any potential for equity crowdfunding. Considering the 
enormous scandals that preceded the most recent wave of regulatory changes, this is not at all surprising. 
Although SEBI has indicated that a crowdfunding market may exist, the message in support of this idea is not 
entirely clear.

Equity-based crowdfunding is still, nevertheless, a novel and innovative approach to business finance. Every 
technological advancement presents new difficulties for regulators and policymakers. Given that protecting 
investors is one of SEBI's primary responsibilities, it appears that the agency has adopted a cautious stance 
toward crowdfunding for the time being. Of course, it is unclear if equity-based crowdfunding would be 
regulated in India at all, let alone how.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



Introduction
The inability of start-up enterprises to obtain venture capital, angel 
investment, or other traditional types of funding limits their ability 
to raise funds as they are hamstrung. This is especially true for new 
endeavors that have a high failure rate and are in innovative 
domains. Crowdfunding is the process of raising modest sums of 
money from lots of people to support new businesses. In order to 
connect investors and entrepreneurs, social media and 
crowdfunding platforms are typically used. This has the potential to 
boost entrepreneurship by broadening the pool of possible 
investors beyond the conventional network of business owners, 
relatives, and venture capitalists. The idea of crowdfunding has 
been widely publicized for some time now. There are numerous 
crowdfunding sites available worldwide. Almost anybody can raise 
money for any idea, business endeavor, or cause thanks to these 
crowdfunding services. It's interesting to note that the first 
crowdfunding website was introduced in 20011. Nevertheless, the 
emergence of online crowdfunding platforms is accompanied by 
inherent hazards.

It is a crucial instrument for raising the impoverisher’s standard of 
living. Despite the fact that India has a large number of financial 
intuitions, the qualifying young entrepreneurs find it difficult to 
obtain financial aid due to the numerous formalities these intuitions 
require.

The greatest options available to 
entrepreneurs looking to raise money 
online for their ventures from the 
general public are crowd financing 
platforms. India has a huge potential 
for increasing crowd funding. The 
Indian government is anticipated to 
promote the rapid growth of crowd 
funding platforms in the country. 
Crowd funding has quickly developed 
into a global movement aimed at 
giving young entrepreneurs access to 
financial services. Crowd financing 
platforms are the companies that offer 
these services.

Regulators overseeing securities have 
taken notice of these dangers as a 
result of the crowdfunding industry's 
rapid expansion. The Securities and 
Exchange Board of India recently 
published a consultation paper aimed 
at reducing these risks in India. 
Among other things, it offers a 
framework for introducing 
crowdfunding by opening up the 
capital market and giving start-ups 

and SMEs another source of early stage funding 
while attempting to strike a balance with investor 
protection. This consultation paper is a response to 
several global legislative initiatives aimed at placing 
crowdfunding under securities regulators' purview.

The protection of investors is one of the main duties 
of any securities regulator. To some degree, 
securities regulations have been crucial in reducing 
risks for retail investors who are in the public eye. 
These rules include strict eligibility standards for 
fundraising businesses and comprehensive 
disclosure requirements. Nonetheless, securities 
laws impose strict regulations on more conventional 
types of capital markets fundraising; yet, 
crowdfunding initiatives may be hindered by the 
same degree of oversight. Effectively striking a 
balance between the advantages of promoting the 
formation of small businesses and the objectives of 
securities laws2 protecting investors is a constant 
problem for policymakers. This problem is made 
even more acute for crowdfunded businesses, which 
are usually small and medium-sized businesses.

SEBI embarked upon this new challenge in 2014. 
The primary query or question that arises is whether 
the proposed crowdfunding laws will encourage or 
hinder the sector's expansion in India, and if so, 
what reasonable regulatory boundaries would be 
drawn. Crowdfunding can cease to be a practical 
means of raising cash if the expenses linked to the 
regulations protecting investors become too high. A 
delicate balance between capital formation and 
investor protection is necessary when crafting a 
crowdfunding exemption3. 

To determine appropriate regulatory boundaries for 
the crowdfunding sector, three factors could be 
taken into account. The first is a review of current 
securities regulations that apply to public funding 
and venture capital; these laws' interpretations may 
be expanded to cover crowdsourcing activities. 
Crowdfunding, however, is fundamentally distinct 
from venture capital and public fundraising. 
Crowdfunding is a strategy used by early-stage 
companies with a high failure rate, when a large 
number of potentially unsophisticated investors 
participate. Crowdfunding combines the systemic 
risks of venture capital fundraising with the 
complexity of public finance. Put differently, 
crowdsourcing combines the systemic risks of 

 Through this type of crowdfunding, people donate 
to the company in exchange for rewards. The 
incentive could take the shape of a good or 
service that the business provides. Projects 
including the development of free software, the 
promotion of motion pictures, scientific research, 
civic initiatives, etc. frequently receive 
reward-based funding.

Equity-Based Crowdfunding: The 
Complicacy of Regulations
In Equity-Based Crowdfunding, the company issues 
equity shares in exchange for the money raised from 
investors. It is the process by which a company 
raises money, especially in its early stages, by selling 
investors stock stakes in the company using an 
online platform. Companies using this method to 
acquire money usually use a crowdfunding platform 
website to promote online. The platform acts as a 
middleman between investors and start-up 
businesses. First off, because crowdfunding entails 
soliciting money from a broad range of investors, it 
generally comes under the authority of a public 
offering of securities, which necessitates complete 
adherence to prospectus and other regulations. For 
startups, this would make it prohibitively expensive, 
prohibiting them from using that way of fundraising.

A distinct framework under securities legislation 
would need to be established in order to support 
crowdsourcing and allow a larger pool of investors, 
including non-accredited investors, to contribute to 
these start-ups.

As equity-based crowdfunding has its own set of 
benefits and risks, it is a difficult topic to regulate 
and is a very tricky question to debate further. 
Investing in equities through crowdsourcing and 
having a unique funding mechanism are two of its 
benefits. On the other hand, there is information 
asymmetry and increased likelihood of failure. As a 
result, crowdfunding regulations are always 
changing.

In a 2014 consultation paper, SEBI requested ideas 
and recommendations for how equity-based 
crowdfunding might be regulated in India. In that 
document, SEBI examined the idea of 
crowdsourcing, including its benefits, drawbacks, 
and potential hazards. Additionally, it supported a 
highly regulated and restricted mechanism that, 

among other things, restricted investors to 
accredited investors, imposed a 5% investment 
requirement by qualified institutional buyers, and 
restricted crowdfunding platforms to those that met 
the stringent requirements of Class I, Class II, and 
Class III entities.

Due to the fact that a large number of people lost 
their businesses and money in the crash, there was 
a need for low-risk investments that would yield 
significant returns in the long run. Consequently, the 
Fin-tech industry, and particularly crowdfunding, 
arose as a practical way to collect money from the 
public. It is important to highlight that crowdfunding 
has aided numerous projects over the years, 
including the production of films, the construction 
of roads, the financing of education, and the 
investment in small businesses without running the 
danger of diluting equity. Even if crowdfunding is 
still in use, we cannot overlook the risks involved.

However, in a press release issued on August 30, 
2016, SEBI found that: “The electronic platforms are 
allegedly facilitating investment in the form of 
private placement with companies, as the offer is 
open to all the investors registered with the platform 
amounting to a contravention of the provisions of 
Securities Contract (Regulation) Act, 1956 (SCRA) 
and the Companies Act, 2013.” It stated as a result 
that adherence to SCRA, the listing of the issuing 
company, and acknowledgment of the crowdfunding 
platform are requirements.  In August of this year, 
SEBI asked a few angel investors about their 
fundraising strategy and told them to include a 
disclaimer stating that SEBI has not authorized their 
operations.

Consequently, India lacks a strong and robust legal 
framework governing equity crowdfunding, and 
SEBI's erratic actions have caused uncertainty for 
both fund-raisers and investors.

Equity Crowdfunding's Promises 
and Difficulties: A Regulatory 
Balancing Act
It's important to weigh the benefits and risks of 
crowdfunding regulations in order to strike the right 
balance. Such crowdfunding has become a 
competitive alternative to current start-up financing 
methods, and it is advantageous to both start-ups 

and future investors who may want to participate in 
the financial destiny of such organizations. However, 
equity crowdfunding is not without danger, 
especially for investors. In order to define the 
objectives of regulation, we discuss the main 
advantages and disadvantages of equity 
crowdfunding in this section.

A. Rewards for Crowdfunding Equity
Start-ups and their founders can raise capital 
through crowdsourcing by reaching out to investors 
outside of their personal networks and relationships4  
They can get funding from a larger pool of investors 
across more regions by using the Internet. 
Crowdfunding presents start-ups with an appealing 
and reasonably priced option for fundraising due to 
the lower cost of such cash5.  By allowing potential 
clients to invest in the financial future of such ideas, 
crowdfunding also helps startups test their concepts 
with the market. The general "wisdom of the crowd" 
would give a reliable indication of whether the 
startup's product or service will be accepted6. All 
things considered, equity crowdfunding greatly 
benefits both entrepreneurs and the investors that 
make up the crowd by offering a competitive 
alternative to traditional startup funding methods.

B. Challenges of Equity Crowdfunding

One needs to weigh the advantages of equity 
crowdfunding against the many hazards involved in 
the practice. The risk associated with funding a 
startup is the first of these. There is an inherent risk 
of failure for startups. According to failure statistics, 
more than half of newly established businesses fail 
during the first five years of6. 

Take the instance of the fair trade soap manufacturer 
Bubble and Balm. Through the UK-based equity 
crowdfunder Crowdcube, it was able to raise GBP 
75,000 in 2011. It granted 15% of the company's 
shares in exchange. The company abruptly folded in 
July 2013, leaving contributors unprepared. In the 
end, the contributors' whole investment was lost. 

The investment's lack of liquidity is the subject of the 
second danger. No stock exchange or crowdfunding 
platform allows the trading of crowdfunded 
securities. As a result, investors are unable to 
recover their investment by selling their assets on a 
market, shuttered unexpectedly, leaving donors in 
the dark. In the end, the contributors' whole 

investment was lost.

The third risk that comes with crowdfunding is the 
possibility of outright fraud, which is brought on by 
information asymmetry, a lack of transparency, and 
the relative inexperience of investors. Start-ups and 
their founders will have access to a lot of information 
on the state of their company that investors do not. 
Additionally, investors in crowdfunded projects 
typically do not conduct due diligence on the 
company they are investing in and instead depend 
entirely on the claims made by fundraisers8.

In addition to fraud, information asymmetry causes 
adverse selection, which creates a "market for 
lemons." According to this idea, investors are unable 
to choose between excellent and bad investments 
because issuers possess more knowledge than 
investors. As a result, the market's quality is likely to 
decline as they discount all investments as bad, 
crowd out all the good ones, and keep only the bad 
ones.

Lastly, the investors may experience issues with 
collective action because of the crowd's dispersed 
and heterogeneous makeup. They wouldn't be able 
to successfully oversee the start-up founders and 
managers who raise money from them if they 
couldn't coordinate.

The Requirement for Indian Equity 
Crowdfunding Regulation
Equity crowdfunding usually entails a company that 
needs money for a specific reason (the fundraiser), 
which posts information on why it needs money and 
how it will be utilized on a crowdfunding website (the 
portal). The incentives, monetary or otherwise, are 

also listed at the site by the fundraiser. Based on the 
fundraiser's claims, contributors who visit the site 
may decide to complete an electronic transaction. 
Money is moved electronically from the accounts of 
the contributors to the portal. The portal releases the 
funds to the fundraiser once the required amount is 
reached. Concurrently, the fundraiser grants 
contributors securities in the form of stock. 
Concurrently, the fundraiser grants contributors 
securities in the form of stock. The contributors 
hope to get a return in the form of capital gains or a 
dividend stream, which is comparable to purchasing 
shares of a newly established business or an 
MSME9.  A price is paid to the portal for its services.

There were consequences to the 2008 Indian stock 
market meltdown that were completely unexpected. 
It resulted in significant capital losses, which 
worsened people's financial situations. Following 
the downturn, there has been an increased demand 
on the nation's financial resources, which is why 
investors are looking for investments. The 
implementation of the Goods and Services Tax 
(GST) and the 2016 demonetization have negatively 
impacted India's investment market. The current 
environment has made it less favorable for small 
businesses to operate because of the intense 
competition and limited opportunities. Following the 
demonetization of currency and the implementation 
of the Goods and Services Tax (GST), small and 
medium-sized businesses suffered more severely.

Existing Indian legislation on Equity 
Crowdfunding
In India, equity crowdfunding is prohibited. Even if a 
response document about equity crowdfunding is 
circulating in India, neither SEBI nor any other 
government platform has acknowledged it as of yet.

The Companies Act and SEBI (ICDR) 2018 have 
established the norm for how public discussions 
should proceed. Users in India have access to 
"Equity Crowdfunding" through websites such as 
"Lets Venture" and "Equity Crest." However, the 
methods employed by these websites are illegal 
because the platforms' ability to issue shares is not 
recognized by law. This directly violates the 
established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This directly violates the 

established securities legislation regulation, which is 
why a compliance is necessary to address this 
complicated issue. This calls into question the 
watchdog, SEBI, and its methodology. 

A. The Case of Sahara
The case of Sahara India Real Estate Corporation 
Ltd. & Ors. v. Securities Exchange Board of India & 
Anr15 puts the rules relating to fundraising under 
Indian company law into perspective before we go 
into and assess the current law on fundraising.

Sahara India Real Estate Corporation Limited 
(henceforth referred to as SIRECL) and Sahara 
Housing Investment Corporation Limited 
(henceforth referred to as SHICL), two unlisted 
companies in the Sahara Group of Companies, 
attempted to raise capital through the private 
placement of optional fully convertible debentures. 
The Sahara firms did not intend to issue these 
securities on any recognized stock exchange, 
according to the Red Herring prospectus they filed. 
Additionally, the RHP stipulated that only the 
recipients of the information memorandum would 
be eligible to access it and/or friends, associated 
group companies, workers/employees and other 
individuals associated with Sahara Group were 
eligible to apply for the issue of these OFCDs.

The Sahara companies believed that the prospectus 
would only need to be submitted with the Registrar 
of Companies, not the Securities and Exchange 
Board of India, because the OFCDs were not meant 
to be listed10. 

Among the matters that came up before the 
Supreme Court of India was the question of whether 
the OFCDs that SIRECL and SHICL issued were 
through a "private placement," as the Sahara 
Companies claimed in their appeal, or through an 
invitation "to the public," as SEBI countered.

Sahara argued that as theirs was not a public matter, 
they were not subject to the Companies Act or the 
ICDR. The RHP made it clear that only those to 
whom the information memo had been distributed, 

as well as those connected to or affiliated with 
members of the Sahara Group, were eligible to 
participate in the OFCD. Additionally, their securities 
were not listed on the stock exchange and would not 
become so until they were placed.

First, the Supreme Court examined Section 67 of the 
Act, which addresses the public offering of shares 
and debentures. The public issuance of shares and 
debentures is covered by Section 67 (1)11.

The people who were offered the OFCDs were then 
taken into consideration by the court. It was noted 
that individuals who were not part of the Sahara 
Group were allowed to purchase shares as long as 
they were introduced by Sahara Group members. 
According to the court, a "private placement" is when 
securities are issued to close friends and associates 
without any advertising containing conditions of this 
kind. In these cases, the offering cannot be 
interpreted as "offering securities to the public or 
invitation to public to subscribe for those securities." 
In this case, introduction would only be necessary 
for people who are members of the general public 
and are not associated with the Appellant's 
Companies.

Second, the court decided that the rules of Section 
60B(9), which call for the SEBI to file a prospectus, 
applied because the matter had been brought to the 
public's attention through the use of the information 
memorandum12. 

Finally, the Court considered the provisions of 
Section 73 of the Companies Act, which mandated 
the required listing of the securities in a recognized 
stock exchange when presented to the public, after 
determining that the securities were offered to the 
public13.

B. The Effects of the Sahara and the Ensuing 
Amendments to Company Law
The Ministry of Corporate Affairs added a new clause 
to the Companies Bill 2011 (passed in 2013) as a 
direct result of the Sahara case. The previous 
Companies Act of 1956 was to be replaced by the 
Companies Bill of 2011. Clarifying what was and 
wasn't a public offer was deemed important due to 
the somewhat hazy boundaries of authority between 
the Securities and Exchange Board of India and the 
Registrar of Companies.

Companies may do private placements by issuing a 

private placement offer letter, according to Section 
42 of the Companies Act of 201314.  Whether a 
company is listed or not, if it invites subscriptions, 
makes an offer to allot securities, or enters into an 
agreement to allot securities to more people than the 
prescribed number, regardless of whether payment 
for the securities has been received or not, and 
regardless of whether the company plans to list its 
securities on a recognized stock exchange in India or 
abroad, the action will be considered an offer to the 
public and will be subject to the laws governing 
public offers. Section 42(1) of the 2013 Companies 
Act. Also refer to the Companies (Prospectus and 
Allotment of Securities) Rules, 2014, Rule 14 and 
Form PAS-4.

Conclusion
In recent years, the investing market has 
experienced significant transformations, leading to 
an increase in the number of individuals reaping the 
benefits of utilizing unconventional investment 
methods. Therefore, it is more important than ever 
to create workable regulations to control market 
routes and ensure that the public trusts the relevant 
laws and the "Justice" delivery system.

Although crowdfunding regulation is still in its 
infancy, since "crowdfunding portals" have been 
around for a while, it makes sense to place these 
websites under a parent regulatory body so that they 
can be held more accountable for the money that 
people invest in them and ensure transaction 
confidentiality.

1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 
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venture capital investment with the intricacy of 
public finance. This distinction lays the groundwork 
for the potential creation of a distinct exemption may 
be carved out of the existing securities laws.

This article's focus is limited to the following main 
goals: first, it will look at how equity-based 
crowdfunding is regulated in India; second, it will 
determine whether equity-based crowdfunding 
counts as a "private placement" or "public offer"; and 
third, it will assess whether the Securities and 
Exchange Board of India ("SEBI") has the authority to 
regulate equity-based crowdfunding in India.The 
author further hopes to draw attention also to the 
dangers that come with crowdfunding as well as the 
legalities and limitations in India through this piece.

Types of Crowdfunding- Global 
Context 
A. Equity-based Crowdfunding:
 Through the exchange of funds for equity shares, 

participants in this kind of crowdfunding are able 
to acquire ownership stakes in the business. The 
equity owner in this kind of crowdsourcing 
receives a dividend or distribution as part of the 
earnings.

B. Donation-based crowdsourcing: 
 In this type of crowdsourcing, numerous 

contributors each make a tiny financial 
contribution without anticipating anything in 
return. This kind of crowdsourcing is primarily 
used for socially conscious projects. 
Donation-based crowdfunding has been widely 
adopted by charities, disaster relief organizations, 
and victims of natural disasters.

C. Crowdfunding for Debt or Peer-to-Peer Lending: 
 One form of crowdsourcing called P2P Lending is 

used to raise loans, which are then repaid with 
interest. Mutual consent between the lender and 
the borrower determines the interest rate. The 
borrower in this kind of arrangement could be a 
formal entity or an individual in need of a loan.

D. Rewards-based Crowdfunding: 

The development of the "Equity Crowdfunding" crowdfunding legislation should align harmoniously with the 
parallel corporate laws. It is possible to amend the Companies Act, 2013 in conjunction with the Depositories 
Act and SCRA 1996 to allow for the regulation of equity crowdfunding in India. By giving the Registrar of 
Companies (RoC) more authority to investigate online company registration procedures and other regulatory 
compliances mandated by the Companies Act, these websites could be subject to regulation. 

The practice of equity crowdfunding has gained popularity recently. India has an enormous potential for 
crowdfunding due to its large population. India's reliance on innovation and technology will only increase the 
start-up sector's dominance on the demand side in the years to come. Regulations have the power to 
strengthen or weaken crowdfunding. At the end of the day, authorities must balance investor protection with 
the expansion of small enterprises and startups.

As this chapter has shown, investor protection has been heavily favored by India's Parliament and Securities 
and Exchange Board of India (SEBI), blocking any potential for equity crowdfunding. Considering the 
enormous scandals that preceded the most recent wave of regulatory changes, this is not at all surprising. 
Although SEBI has indicated that a crowdfunding market may exist, the message in support of this idea is not 
entirely clear.

Equity-based crowdfunding is still, nevertheless, a novel and innovative approach to business finance. Every 
technological advancement presents new difficulties for regulators and policymakers. Given that protecting 
investors is one of SEBI's primary responsibilities, it appears that the agency has adopted a cautious stance 
toward crowdfunding for the time being. Of course, it is unclear if equity-based crowdfunding would be 
regulated in India at all, let alone how.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



15 EY. What is the status quo? The future of 
financial banking: Minds made for redefining 
financial services. (14-7-2019. 2:53 AM) 
<https://www.ey.com/Publication/vwLUAssets/ 
EY-The-future-of-SME-banking/$FILE/EY-The-fut
ure-of-SME-banking.pdf>.

Introduction
As embarked by Henry Rosso “Fundraising is the gentle art of 
teaching the joy of giving”. Traditional methods of raising capital, 
such as the IPO of equity shares and investment from venture capital 
and angel investors, dominate the Indian capital market. A mutually 
beneficial interaction between the old economy and its digital 
counterpart emerged with the advent of technology.

One of the most notable and hallmark innovations in small business 
finance is the ability to gather small quantum from a large number of 
individuals using cyberspace platforms that eventually became 
renowned and recognized as “Crowdfunding”,

The "wisdom of the crowd" tenet of crowdfunding suggests that the 
general public is reasonably wise and aware of potential profitable 
ventures. In addition to generating money from the general public, it 
also shows to be a viable option for raising money from venture 
capitalists and angel investors, which makes the process of raising 
money for startups much easier.

The path to funding in the form of venture capital and angel 
investments is difficult to navigate because the latter seek large-scale 
investments in particular. As a result, a lot of start-ups miss out on 
launching a promising idea because they lack the necessary capital. 

1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 
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Traditional banking sources are 
unable to meet the specific needs of 
small business owners. As a result, 
a lot of new businesses and small 
businesses go to other financial 
sources in order to survive15.

There are two sorts of 
crowdfunding models: 
equity-based models and 
non-equity-based models. Absence 
of equity Online donations of cash 
or the purchase of goods or 
experiences in return for project 
contributions are known as 
crowdfunding.

The donation model is a subset of 

the non-equity style of crowdfunding, in which 
donors give to charitable causes without expecting 
anything in return. Milan is an Indian crowdfunding 
platform that operates under this paradigm16.  
Additionally, the reward model adheres to a 
non-equity form of crowdfunding, which gives the 
investor something in exchange for their money but 
does not provide them interest or a cut of the 
company's profits. A key chain or something a little 
more prestigious, like the investor's name appearing 
in the film credits, could be the reward.

Conversely, however, through equity crowdfunding, 
anyone can buy shares in a company; through equity 
crowdfunding, businesses can offer online 
ownership stakes in the form of debt or equity. 
Security rules are therefore attracted to the fact that 
investors are buying securities and gaining equity in 
return for their money17. 

While the peer-to-peer lending model is predicated 
on lending money to small businesses on the 
condition that the owners of those businesses repay 
the loans without selling any portion of their 
company, it is important to highlight that the 
successful collaboration between Fintech and 
crowdfunding has opened up new financial channels 
and allowed customers to manage their operations 
much more easily, thereby eliminating needless 
management expenses18.

This article examines equity crowdfunding, which 
accounts for a tiny but rapidly growing portion of the 
global alternative finance sector. Regulators and 
policymakers are paying growing attention to equity 
crowdfunding, despite its relatively limited scale in 
comparison to debt-based alternatives.

The European Union (2017) states that the equity 
crowdfunding market has the potential to grow into 
a major source of capital for small and 
medium-sized enterprises (SMEs) if it is 
appropriately regulated. Increased market share in 
overall worldwide activity may be attributed to 
factors such as public awareness, risk 
comprehension, and supportive regulations.

India’s Crowdfunding Landscape: 
Perspectives and Prospects
A. The Sahara Case and Its Implications
 Let's examine the case Sahara India Real Estate 

Ltd. v. Securities and Exchange Board of India19  
before delving into the specifics of India's 
crowdfunding laws. In this case, the concept of 
crowdfunding was initially examined.

 The two unlisted businesses, Sahara India Real 
Estate Corporation Limited (henceforth referred 
to as "SIRECL") and Sahara Housing Investment 
Corporation Limited (henceforth referred to as 
"SHICL"), were under the control of the Sahara 
Group of Companies (henceforth referred to as 
the "Sahara Group"). At an EGM of SIRECL, a 
special resolution was passed with the intention 
of raising money by issuing unsecured OFCDs 
through a private placement20. The Red Herring 
Prospectus, which the Sahara Group believed 
should be submitted to the Registrar of 
Companies, contained the offer's specifics.

 The real conflict started when Sahara Prime City 
Limited (SPCL), a different Sahara Group firm, 
filed a Draft Red Herring Prospectus (DRHP) to 
SEBI in an attempt to acquire money through an 
initial public offering (IPO). In compliance with 
disclosure laws, SPCL was required to disclose 
in its DHRP the funding details of businesses 
under the Sahara Group's ownership. 

 Following the draft's release, SEBI asked the 
public for feedback and concerns21. The 
fundraising activities of two firms, SIRECL and 
SHICL, which raised money by issuing OFCDs to 
a significant number of people for a 
considerable amount of time, were the subject 
of several complaints and objections from the 
public. These concerns were left out of the 
DHRP of SPCL. Sahara Group appealed the 
impugned ruling to the Securities Appellate 
Tribunal, but their appeal was denied, and they 
now prefer.

 Contention: The point of disagreement was 
whether the companies' OFCDs qualified as a 
public offer or as a "private placement." The 
Sahara Group emphasized that the RHP 
explicitly mentioned that the offer was only 
available to those who received the IM and/or 
were connected to the Group. Furthermore, 
none of the securities had an appeal to the 
Hon'ble Supreme Court of India listed on any 
recognized stock exchange.

 Ultimately, the Apex Court determined that the 
contested offer qualified as a "public offer" and 
thus drew the provisions of Section 73, which 
mandated the required listing of the securities 
on stock exchanges. Ultimately, it was decided 
that SIRECL and SHICL's offer qualified as a 
public offer, and they were mandated to 
reimburse SEBI for the total amount of money 
they had received through the RHP plus 15% 
interest. 

 Following the eminent Sahara Case, it was seen 
necessary to divide the responsibilities of SEBI 
and RoC. This could be done by outlining exactly 
what a "private placement" and a "public offer" 
included22.

 In order to do this, a modification was made to 
the Companies Bill, 2011, introducing Section 
42 as the regulation for private placements. 
These could be made to up to 200 individuals in 
a single fiscal year, and up to 50 individuals at a 
time (excluding qualified institutional buyers 
and workers).

B. SEBI Consultation Paper on Crowdfunding in 
India: An Analytical Approach

 The Companies Act of 2013 and the SEBI Act of 
1992 currently serve as the main legal 
frameworks for companies looking to raise 
capital. Prior to the enactment of the 2013 
Amendment, however, the previous legislation 
stipulated that a company had to go through a 
drawn-out process in order to issue securities to 
the public. This process included the issuance of 
a prospectus, listing, and registration of 
securities on stock exchanges, all of which took 
time and were costly for small businesses. 
Conversely, Section 67 of the 1956 Act limited 
the number of offerees to no more than 49 
individuals for the private placement of 

securities23. 

 After taking note of the current legal framework 
for raising capital for start-ups and small 
businesses, the Consultation paper moves 
forward with the goal of establishing a 
mechanism that handles crowdfunding in India 
as an extra means of raising capital for these 
kinds of businesses. It leans toward striking a 
balance between investor protection and capital 
market accessibility by offering adequate 
protection for investors while avoiding onerous 
regulations for issuers.

 The following is an understanding of the main 
themes that are discussed:

 a. Nature of Investors

  With the exception of retail investors who 
use portfolio management services and have 
solid experience investing in high-risk assets 
under the guidance of an investment 
manager, accredited investors are permitted 
to participate in crowdfunding in India. They 
must also meet the following additional 
requirements: (i) have a minimum income of 
10 lakh rupees; (ii) have filed income tax 
returns for a minimum of three financial 
years; and (iii) refrain from investing more 
than 60,000 rupees or less than 10% of their 
net worth through crowdfunding platforms.

 b. Disclosures: For issuers in the light of raising 
funds and For Platforms in Raising Funds

  Having the issuer of securities make valid 
disclosures in order to raise money through 
crowdfunding platforms by submitting a 
private placement offer letter (PPOL) is 
essential to the success of crowdfunding in 
the Indian capital market. As an alternative to 
using the funds raised through 
crowdfunding, SEBI mandates certain 
disclosures in the consultation paper. These 
include ongoing disclosures, audited 
financial statements, performance since 
previous disclosures, and allocating the 
funds in line with the intention of issuing 

such securities.

  Instead of raising money, the crowdfunding 
platform's primary responsibility is to 
reduce the risks involved and guarantee the 
high legitimacy of these kinds of 
transactions. This could be accomplished by 
screening issuers, carrying out primary due 
diligence, confirming the existence of a 
disclaimer outlining the risks associated 
with the investment, and completing 
investor due diligence to make sure they 
comply with SEBI's criteria.

 c. Investment Limits

  Additionally, SEBI suggested capping the 
number of people to whom a crowdfunding 
offering may be made, with the exception of 
qualified institutional buyers (QIBs) and 
staff members of businesses, at 200.

C. The Current State Of Equity Crowdfunding And 
Its Potential In The Future

 Due to a lack of legislation, there is currently 
uncertainty in India over the legality of 
crowdfunding. However, SEBI has a firm 
position on equity crowdfunding and has 
declared it unlawful in a Caution Press 
Release24. The release states that SEBI has 
become aware of fundraising activities taking 
place through Private Placement on unapproved 
online platforms (such as websites and other 
internet-based online portals) in violation of the 
Securities Contract (Regulation) Act, 1956 and 
the Companies Act, 2013. Consequently, it is 
against the law to offer securities in India via 
these unapproved internet portals.

 It is important to note that placing crowdfunding 
platforms under the AIF's jurisdiction would 
subject them to the SEBI (Alternate Investment 
Fund) Regulations, 2012, also known as the "AIF 
Regulations," which would severely limit the 
potential applications of crowdfunding. The 
"wisdom of the crowd" is the fundamental 
component of crowdfunding, however because 
it is regulated by AIF Regulations, only investors 
with a minimum net tangible asset value of 2 
crore rupees are allowed to participate.

 Thus, taking into account the aforementioned 

clauses, it can be concluded that the 
fundamental principles of crowdfunding are 
deteriorating since the strict AIF laws would 
control the crowdfunding landscape in India.

 In the coming years, crowdfunding in India is 
expected to experience significant expansion 
and innovation. These forecasts for the 
ecosystem's future are based on its ongoing 
evolution:

a. Sustained Growth
b. Specilaised Platforms
c.  Working Together with Corporates
d. Increased Accountability and Transparency
e. Blockchain Technology Integration 
f. Growth of Reward-based Crowdfunding for 

Novel Products
g. International Relations and Cross-Borden 

Financing and Funding

D. Suggestions For A Prospective Equity 
Crowdfunding Regime In India

 At the outset, this article aims to investigate 
potential regulatory options in the form of 
recommendations such that equity 
crowdfunding, in its purest form, could occur in 
India. The legislation must strike the ideal 
balance between protecting investors and 
expanding the reach of capital markets to 
facilitate fund raising in order to establish a 
strong framework for crowdfunding in India. 
One of the alternative funding options is 
crowdsourcing. It can be used, depending on the 
needs of the fundraiser, for corporate or 
charitable objectives. When using any 
crowdfunding platform to raise money, public 
attention is crucial. In India, there is no 
appropriate legal framework governing 
crowdsourcing. Crowdfunding campaigns and 
the websites that host them are regulated by the 
Securities and Exchange Board of India (SEBI) 
and the Reserve Bank of India (RBI). In India, 
there is more room for crowdfunding to expand 
and thrive. The suggestions in the SEBI 
Consultation Paper make more sense in light of 

the foregoing discussion than using AIF restrictions to route 
crowdfunding.

Conclusion
The need for regulatory clarification in this area is emphasized by the 
recent developments in the Indian equity crowdfunding market, as 
evidenced by the ROC's instructions. In addition to casting doubt on the 
legitimacy of documents like CSOPs, the ROC's rulings have 
highlighted the difficulties startups and crowdfunding platforms have 
navigating the current regulatory landscape because of its 
unpredictability. According to this research, crowdfunding is a dynamic 
phenomenon that is still in its early stages. Although it has its roots in 
the analogue era, when musicians like Beethoven and Mozart used 
public subscriptions to fund their concerts, this innovative and financial 
ecosystem is able to thrive due to the global digitization process. A 
growing number of initiatives of all kinds attempt to use crowdfunding 
to raise funds from online users.

In India, there is no appropriate legal framework governing 
crowdfunding. Crowdfunding campaigns and the websites that host 
them are regulated by the Securities and Exchange Board of India 
(SEBI) and the Reserve Bank of India (RBI). In India, there is more 
room for crowdfunding to expand and thrive. As such, public 
awareness campaigns and the implementation of a methodical 
legislative framework should be used to promote it in India.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



16 Terms and Conditions, FAQS (14-7-2019. 2:43 AM), 
<https://milaap.org/about-us/terms-and-conditions>.

17 Ibrahim, Darian M., “Equity Crowdfunding: A Market for Lemons?190” 
Minnesota Law Review (2015). 

18 Paolo Pietro Biancone, Silvana Secinaro, Mohamad Kamal, 
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European Journal of Islamic Finance.

19 (2013) 1 SCC 1 (India).
20 Section 81 (1A), Companies Act, 1956 (1 of 1956), Acts of Parliament 
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21 Regulation 9, Securities and Exchange Board of India (Issue of Capital 
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Introduction
As embarked by Henry Rosso “Fundraising is the gentle art of 
teaching the joy of giving”. Traditional methods of raising capital, 
such as the IPO of equity shares and investment from venture capital 
and angel investors, dominate the Indian capital market. A mutually 
beneficial interaction between the old economy and its digital 
counterpart emerged with the advent of technology.

One of the most notable and hallmark innovations in small business 
finance is the ability to gather small quantum from a large number of 
individuals using cyberspace platforms that eventually became 
renowned and recognized as “Crowdfunding”,

The "wisdom of the crowd" tenet of crowdfunding suggests that the 
general public is reasonably wise and aware of potential profitable 
ventures. In addition to generating money from the general public, it 
also shows to be a viable option for raising money from venture 
capitalists and angel investors, which makes the process of raising 
money for startups much easier.

The path to funding in the form of venture capital and angel 
investments is difficult to navigate because the latter seek large-scale 
investments in particular. As a result, a lot of start-ups miss out on 
launching a promising idea because they lack the necessary capital. 

1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

PAGE 10  APRIL 2024  LEGAL EAGLE

Traditional banking sources are 
unable to meet the specific needs of 
small business owners. As a result, 
a lot of new businesses and small 
businesses go to other financial 
sources in order to survive15.

There are two sorts of 
crowdfunding models: 
equity-based models and 
non-equity-based models. Absence 
of equity Online donations of cash 
or the purchase of goods or 
experiences in return for project 
contributions are known as 
crowdfunding.

The donation model is a subset of 

the non-equity style of crowdfunding, in which 
donors give to charitable causes without expecting 
anything in return. Milan is an Indian crowdfunding 
platform that operates under this paradigm16.  
Additionally, the reward model adheres to a 
non-equity form of crowdfunding, which gives the 
investor something in exchange for their money but 
does not provide them interest or a cut of the 
company's profits. A key chain or something a little 
more prestigious, like the investor's name appearing 
in the film credits, could be the reward.

Conversely, however, through equity crowdfunding, 
anyone can buy shares in a company; through equity 
crowdfunding, businesses can offer online 
ownership stakes in the form of debt or equity. 
Security rules are therefore attracted to the fact that 
investors are buying securities and gaining equity in 
return for their money17. 

While the peer-to-peer lending model is predicated 
on lending money to small businesses on the 
condition that the owners of those businesses repay 
the loans without selling any portion of their 
company, it is important to highlight that the 
successful collaboration between Fintech and 
crowdfunding has opened up new financial channels 
and allowed customers to manage their operations 
much more easily, thereby eliminating needless 
management expenses18.

This article examines equity crowdfunding, which 
accounts for a tiny but rapidly growing portion of the 
global alternative finance sector. Regulators and 
policymakers are paying growing attention to equity 
crowdfunding, despite its relatively limited scale in 
comparison to debt-based alternatives.

The European Union (2017) states that the equity 
crowdfunding market has the potential to grow into 
a major source of capital for small and 
medium-sized enterprises (SMEs) if it is 
appropriately regulated. Increased market share in 
overall worldwide activity may be attributed to 
factors such as public awareness, risk 
comprehension, and supportive regulations.

India’s Crowdfunding Landscape: 
Perspectives and Prospects
A. The Sahara Case and Its Implications
 Let's examine the case Sahara India Real Estate 

Ltd. v. Securities and Exchange Board of India19  
before delving into the specifics of India's 
crowdfunding laws. In this case, the concept of 
crowdfunding was initially examined.

 The two unlisted businesses, Sahara India Real 
Estate Corporation Limited (henceforth referred 
to as "SIRECL") and Sahara Housing Investment 
Corporation Limited (henceforth referred to as 
"SHICL"), were under the control of the Sahara 
Group of Companies (henceforth referred to as 
the "Sahara Group"). At an EGM of SIRECL, a 
special resolution was passed with the intention 
of raising money by issuing unsecured OFCDs 
through a private placement20. The Red Herring 
Prospectus, which the Sahara Group believed 
should be submitted to the Registrar of 
Companies, contained the offer's specifics.

 The real conflict started when Sahara Prime City 
Limited (SPCL), a different Sahara Group firm, 
filed a Draft Red Herring Prospectus (DRHP) to 
SEBI in an attempt to acquire money through an 
initial public offering (IPO). In compliance with 
disclosure laws, SPCL was required to disclose 
in its DHRP the funding details of businesses 
under the Sahara Group's ownership. 

 Following the draft's release, SEBI asked the 
public for feedback and concerns21. The 
fundraising activities of two firms, SIRECL and 
SHICL, which raised money by issuing OFCDs to 
a significant number of people for a 
considerable amount of time, were the subject 
of several complaints and objections from the 
public. These concerns were left out of the 
DHRP of SPCL. Sahara Group appealed the 
impugned ruling to the Securities Appellate 
Tribunal, but their appeal was denied, and they 
now prefer.

 Contention: The point of disagreement was 
whether the companies' OFCDs qualified as a 
public offer or as a "private placement." The 
Sahara Group emphasized that the RHP 
explicitly mentioned that the offer was only 
available to those who received the IM and/or 
were connected to the Group. Furthermore, 
none of the securities had an appeal to the 
Hon'ble Supreme Court of India listed on any 
recognized stock exchange.

 Ultimately, the Apex Court determined that the 
contested offer qualified as a "public offer" and 
thus drew the provisions of Section 73, which 
mandated the required listing of the securities 
on stock exchanges. Ultimately, it was decided 
that SIRECL and SHICL's offer qualified as a 
public offer, and they were mandated to 
reimburse SEBI for the total amount of money 
they had received through the RHP plus 15% 
interest. 

 Following the eminent Sahara Case, it was seen 
necessary to divide the responsibilities of SEBI 
and RoC. This could be done by outlining exactly 
what a "private placement" and a "public offer" 
included22.

 In order to do this, a modification was made to 
the Companies Bill, 2011, introducing Section 
42 as the regulation for private placements. 
These could be made to up to 200 individuals in 
a single fiscal year, and up to 50 individuals at a 
time (excluding qualified institutional buyers 
and workers).

B. SEBI Consultation Paper on Crowdfunding in 
India: An Analytical Approach

 The Companies Act of 2013 and the SEBI Act of 
1992 currently serve as the main legal 
frameworks for companies looking to raise 
capital. Prior to the enactment of the 2013 
Amendment, however, the previous legislation 
stipulated that a company had to go through a 
drawn-out process in order to issue securities to 
the public. This process included the issuance of 
a prospectus, listing, and registration of 
securities on stock exchanges, all of which took 
time and were costly for small businesses. 
Conversely, Section 67 of the 1956 Act limited 
the number of offerees to no more than 49 
individuals for the private placement of 

securities23. 

 After taking note of the current legal framework 
for raising capital for start-ups and small 
businesses, the Consultation paper moves 
forward with the goal of establishing a 
mechanism that handles crowdfunding in India 
as an extra means of raising capital for these 
kinds of businesses. It leans toward striking a 
balance between investor protection and capital 
market accessibility by offering adequate 
protection for investors while avoiding onerous 
regulations for issuers.

 The following is an understanding of the main 
themes that are discussed:

 a. Nature of Investors

  With the exception of retail investors who 
use portfolio management services and have 
solid experience investing in high-risk assets 
under the guidance of an investment 
manager, accredited investors are permitted 
to participate in crowdfunding in India. They 
must also meet the following additional 
requirements: (i) have a minimum income of 
10 lakh rupees; (ii) have filed income tax 
returns for a minimum of three financial 
years; and (iii) refrain from investing more 
than 60,000 rupees or less than 10% of their 
net worth through crowdfunding platforms.

 b. Disclosures: For issuers in the light of raising 
funds and For Platforms in Raising Funds

  Having the issuer of securities make valid 
disclosures in order to raise money through 
crowdfunding platforms by submitting a 
private placement offer letter (PPOL) is 
essential to the success of crowdfunding in 
the Indian capital market. As an alternative to 
using the funds raised through 
crowdfunding, SEBI mandates certain 
disclosures in the consultation paper. These 
include ongoing disclosures, audited 
financial statements, performance since 
previous disclosures, and allocating the 
funds in line with the intention of issuing 

such securities.

  Instead of raising money, the crowdfunding 
platform's primary responsibility is to 
reduce the risks involved and guarantee the 
high legitimacy of these kinds of 
transactions. This could be accomplished by 
screening issuers, carrying out primary due 
diligence, confirming the existence of a 
disclaimer outlining the risks associated 
with the investment, and completing 
investor due diligence to make sure they 
comply with SEBI's criteria.

 c. Investment Limits

  Additionally, SEBI suggested capping the 
number of people to whom a crowdfunding 
offering may be made, with the exception of 
qualified institutional buyers (QIBs) and 
staff members of businesses, at 200.

C. The Current State Of Equity Crowdfunding And 
Its Potential In The Future

 Due to a lack of legislation, there is currently 
uncertainty in India over the legality of 
crowdfunding. However, SEBI has a firm 
position on equity crowdfunding and has 
declared it unlawful in a Caution Press 
Release24. The release states that SEBI has 
become aware of fundraising activities taking 
place through Private Placement on unapproved 
online platforms (such as websites and other 
internet-based online portals) in violation of the 
Securities Contract (Regulation) Act, 1956 and 
the Companies Act, 2013. Consequently, it is 
against the law to offer securities in India via 
these unapproved internet portals.

 It is important to note that placing crowdfunding 
platforms under the AIF's jurisdiction would 
subject them to the SEBI (Alternate Investment 
Fund) Regulations, 2012, also known as the "AIF 
Regulations," which would severely limit the 
potential applications of crowdfunding. The 
"wisdom of the crowd" is the fundamental 
component of crowdfunding, however because 
it is regulated by AIF Regulations, only investors 
with a minimum net tangible asset value of 2 
crore rupees are allowed to participate.

 Thus, taking into account the aforementioned 

clauses, it can be concluded that the 
fundamental principles of crowdfunding are 
deteriorating since the strict AIF laws would 
control the crowdfunding landscape in India.

 In the coming years, crowdfunding in India is 
expected to experience significant expansion 
and innovation. These forecasts for the 
ecosystem's future are based on its ongoing 
evolution:

a. Sustained Growth
b. Specilaised Platforms
c.  Working Together with Corporates
d. Increased Accountability and Transparency
e. Blockchain Technology Integration 
f. Growth of Reward-based Crowdfunding for 

Novel Products
g. International Relations and Cross-Borden 

Financing and Funding

D. Suggestions For A Prospective Equity 
Crowdfunding Regime In India

 At the outset, this article aims to investigate 
potential regulatory options in the form of 
recommendations such that equity 
crowdfunding, in its purest form, could occur in 
India. The legislation must strike the ideal 
balance between protecting investors and 
expanding the reach of capital markets to 
facilitate fund raising in order to establish a 
strong framework for crowdfunding in India. 
One of the alternative funding options is 
crowdsourcing. It can be used, depending on the 
needs of the fundraiser, for corporate or 
charitable objectives. When using any 
crowdfunding platform to raise money, public 
attention is crucial. In India, there is no 
appropriate legal framework governing 
crowdsourcing. Crowdfunding campaigns and 
the websites that host them are regulated by the 
Securities and Exchange Board of India (SEBI) 
and the Reserve Bank of India (RBI). In India, 
there is more room for crowdfunding to expand 
and thrive. The suggestions in the SEBI 
Consultation Paper make more sense in light of 

the foregoing discussion than using AIF restrictions to route 
crowdfunding.

Conclusion
The need for regulatory clarification in this area is emphasized by the 
recent developments in the Indian equity crowdfunding market, as 
evidenced by the ROC's instructions. In addition to casting doubt on the 
legitimacy of documents like CSOPs, the ROC's rulings have 
highlighted the difficulties startups and crowdfunding platforms have 
navigating the current regulatory landscape because of its 
unpredictability. According to this research, crowdfunding is a dynamic 
phenomenon that is still in its early stages. Although it has its roots in 
the analogue era, when musicians like Beethoven and Mozart used 
public subscriptions to fund their concerts, this innovative and financial 
ecosystem is able to thrive due to the global digitization process. A 
growing number of initiatives of all kinds attempt to use crowdfunding 
to raise funds from online users.

In India, there is no appropriate legal framework governing 
crowdfunding. Crowdfunding campaigns and the websites that host 
them are regulated by the Securities and Exchange Board of India 
(SEBI) and the Reserve Bank of India (RBI). In India, there is more 
room for crowdfunding to expand and thrive. As such, public 
awareness campaigns and the implementation of a methodical 
legislative framework should be used to promote it in India.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



Introduction
As embarked by Henry Rosso “Fundraising is the gentle art of 
teaching the joy of giving”. Traditional methods of raising capital, 
such as the IPO of equity shares and investment from venture capital 
and angel investors, dominate the Indian capital market. A mutually 
beneficial interaction between the old economy and its digital 
counterpart emerged with the advent of technology.

One of the most notable and hallmark innovations in small business 
finance is the ability to gather small quantum from a large number of 
individuals using cyberspace platforms that eventually became 
renowned and recognized as “Crowdfunding”,

The "wisdom of the crowd" tenet of crowdfunding suggests that the 
general public is reasonably wise and aware of potential profitable 
ventures. In addition to generating money from the general public, it 
also shows to be a viable option for raising money from venture 
capitalists and angel investors, which makes the process of raising 
money for startups much easier.

The path to funding in the form of venture capital and angel 
investments is difficult to navigate because the latter seek large-scale 
investments in particular. As a result, a lot of start-ups miss out on 
launching a promising idea because they lack the necessary capital. 

1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 
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Traditional banking sources are 
unable to meet the specific needs of 
small business owners. As a result, 
a lot of new businesses and small 
businesses go to other financial 
sources in order to survive15.

There are two sorts of 
crowdfunding models: 
equity-based models and 
non-equity-based models. Absence 
of equity Online donations of cash 
or the purchase of goods or 
experiences in return for project 
contributions are known as 
crowdfunding.

The donation model is a subset of 

the non-equity style of crowdfunding, in which 
donors give to charitable causes without expecting 
anything in return. Milan is an Indian crowdfunding 
platform that operates under this paradigm16.  
Additionally, the reward model adheres to a 
non-equity form of crowdfunding, which gives the 
investor something in exchange for their money but 
does not provide them interest or a cut of the 
company's profits. A key chain or something a little 
more prestigious, like the investor's name appearing 
in the film credits, could be the reward.

Conversely, however, through equity crowdfunding, 
anyone can buy shares in a company; through equity 
crowdfunding, businesses can offer online 
ownership stakes in the form of debt or equity. 
Security rules are therefore attracted to the fact that 
investors are buying securities and gaining equity in 
return for their money17. 

While the peer-to-peer lending model is predicated 
on lending money to small businesses on the 
condition that the owners of those businesses repay 
the loans without selling any portion of their 
company, it is important to highlight that the 
successful collaboration between Fintech and 
crowdfunding has opened up new financial channels 
and allowed customers to manage their operations 
much more easily, thereby eliminating needless 
management expenses18.

This article examines equity crowdfunding, which 
accounts for a tiny but rapidly growing portion of the 
global alternative finance sector. Regulators and 
policymakers are paying growing attention to equity 
crowdfunding, despite its relatively limited scale in 
comparison to debt-based alternatives.

The European Union (2017) states that the equity 
crowdfunding market has the potential to grow into 
a major source of capital for small and 
medium-sized enterprises (SMEs) if it is 
appropriately regulated. Increased market share in 
overall worldwide activity may be attributed to 
factors such as public awareness, risk 
comprehension, and supportive regulations.

India’s Crowdfunding Landscape: 
Perspectives and Prospects
A. The Sahara Case and Its Implications
 Let's examine the case Sahara India Real Estate 

Ltd. v. Securities and Exchange Board of India19  
before delving into the specifics of India's 
crowdfunding laws. In this case, the concept of 
crowdfunding was initially examined.

 The two unlisted businesses, Sahara India Real 
Estate Corporation Limited (henceforth referred 
to as "SIRECL") and Sahara Housing Investment 
Corporation Limited (henceforth referred to as 
"SHICL"), were under the control of the Sahara 
Group of Companies (henceforth referred to as 
the "Sahara Group"). At an EGM of SIRECL, a 
special resolution was passed with the intention 
of raising money by issuing unsecured OFCDs 
through a private placement20. The Red Herring 
Prospectus, which the Sahara Group believed 
should be submitted to the Registrar of 
Companies, contained the offer's specifics.

 The real conflict started when Sahara Prime City 
Limited (SPCL), a different Sahara Group firm, 
filed a Draft Red Herring Prospectus (DRHP) to 
SEBI in an attempt to acquire money through an 
initial public offering (IPO). In compliance with 
disclosure laws, SPCL was required to disclose 
in its DHRP the funding details of businesses 
under the Sahara Group's ownership. 

 Following the draft's release, SEBI asked the 
public for feedback and concerns21. The 
fundraising activities of two firms, SIRECL and 
SHICL, which raised money by issuing OFCDs to 
a significant number of people for a 
considerable amount of time, were the subject 
of several complaints and objections from the 
public. These concerns were left out of the 
DHRP of SPCL. Sahara Group appealed the 
impugned ruling to the Securities Appellate 
Tribunal, but their appeal was denied, and they 
now prefer.

 Contention: The point of disagreement was 
whether the companies' OFCDs qualified as a 
public offer or as a "private placement." The 
Sahara Group emphasized that the RHP 
explicitly mentioned that the offer was only 
available to those who received the IM and/or 
were connected to the Group. Furthermore, 
none of the securities had an appeal to the 
Hon'ble Supreme Court of India listed on any 
recognized stock exchange.

 Ultimately, the Apex Court determined that the 
contested offer qualified as a "public offer" and 
thus drew the provisions of Section 73, which 
mandated the required listing of the securities 
on stock exchanges. Ultimately, it was decided 
that SIRECL and SHICL's offer qualified as a 
public offer, and they were mandated to 
reimburse SEBI for the total amount of money 
they had received through the RHP plus 15% 
interest. 

 Following the eminent Sahara Case, it was seen 
necessary to divide the responsibilities of SEBI 
and RoC. This could be done by outlining exactly 
what a "private placement" and a "public offer" 
included22.

 In order to do this, a modification was made to 
the Companies Bill, 2011, introducing Section 
42 as the regulation for private placements. 
These could be made to up to 200 individuals in 
a single fiscal year, and up to 50 individuals at a 
time (excluding qualified institutional buyers 
and workers).

B. SEBI Consultation Paper on Crowdfunding in 
India: An Analytical Approach

 The Companies Act of 2013 and the SEBI Act of 
1992 currently serve as the main legal 
frameworks for companies looking to raise 
capital. Prior to the enactment of the 2013 
Amendment, however, the previous legislation 
stipulated that a company had to go through a 
drawn-out process in order to issue securities to 
the public. This process included the issuance of 
a prospectus, listing, and registration of 
securities on stock exchanges, all of which took 
time and were costly for small businesses. 
Conversely, Section 67 of the 1956 Act limited 
the number of offerees to no more than 49 
individuals for the private placement of 

securities23. 

 After taking note of the current legal framework 
for raising capital for start-ups and small 
businesses, the Consultation paper moves 
forward with the goal of establishing a 
mechanism that handles crowdfunding in India 
as an extra means of raising capital for these 
kinds of businesses. It leans toward striking a 
balance between investor protection and capital 
market accessibility by offering adequate 
protection for investors while avoiding onerous 
regulations for issuers.

 The following is an understanding of the main 
themes that are discussed:

 a. Nature of Investors

  With the exception of retail investors who 
use portfolio management services and have 
solid experience investing in high-risk assets 
under the guidance of an investment 
manager, accredited investors are permitted 
to participate in crowdfunding in India. They 
must also meet the following additional 
requirements: (i) have a minimum income of 
10 lakh rupees; (ii) have filed income tax 
returns for a minimum of three financial 
years; and (iii) refrain from investing more 
than 60,000 rupees or less than 10% of their 
net worth through crowdfunding platforms.

 b. Disclosures: For issuers in the light of raising 
funds and For Platforms in Raising Funds

  Having the issuer of securities make valid 
disclosures in order to raise money through 
crowdfunding platforms by submitting a 
private placement offer letter (PPOL) is 
essential to the success of crowdfunding in 
the Indian capital market. As an alternative to 
using the funds raised through 
crowdfunding, SEBI mandates certain 
disclosures in the consultation paper. These 
include ongoing disclosures, audited 
financial statements, performance since 
previous disclosures, and allocating the 
funds in line with the intention of issuing 

22 Section 73, Companies Act, 1956 (1 of 1956), Acts of Parliament 
(India).

23 Section 67, Companies Act, 1956 (1 of 1956), Acts of Parliament 
(India).

such securities.

  Instead of raising money, the crowdfunding 
platform's primary responsibility is to 
reduce the risks involved and guarantee the 
high legitimacy of these kinds of 
transactions. This could be accomplished by 
screening issuers, carrying out primary due 
diligence, confirming the existence of a 
disclaimer outlining the risks associated 
with the investment, and completing 
investor due diligence to make sure they 
comply with SEBI's criteria.

 c. Investment Limits

  Additionally, SEBI suggested capping the 
number of people to whom a crowdfunding 
offering may be made, with the exception of 
qualified institutional buyers (QIBs) and 
staff members of businesses, at 200.

C. The Current State Of Equity Crowdfunding And 
Its Potential In The Future

 Due to a lack of legislation, there is currently 
uncertainty in India over the legality of 
crowdfunding. However, SEBI has a firm 
position on equity crowdfunding and has 
declared it unlawful in a Caution Press 
Release24. The release states that SEBI has 
become aware of fundraising activities taking 
place through Private Placement on unapproved 
online platforms (such as websites and other 
internet-based online portals) in violation of the 
Securities Contract (Regulation) Act, 1956 and 
the Companies Act, 2013. Consequently, it is 
against the law to offer securities in India via 
these unapproved internet portals.

 It is important to note that placing crowdfunding 
platforms under the AIF's jurisdiction would 
subject them to the SEBI (Alternate Investment 
Fund) Regulations, 2012, also known as the "AIF 
Regulations," which would severely limit the 
potential applications of crowdfunding. The 
"wisdom of the crowd" is the fundamental 
component of crowdfunding, however because 
it is regulated by AIF Regulations, only investors 
with a minimum net tangible asset value of 2 
crore rupees are allowed to participate.

 Thus, taking into account the aforementioned 

clauses, it can be concluded that the 
fundamental principles of crowdfunding are 
deteriorating since the strict AIF laws would 
control the crowdfunding landscape in India.

 In the coming years, crowdfunding in India is 
expected to experience significant expansion 
and innovation. These forecasts for the 
ecosystem's future are based on its ongoing 
evolution:

a. Sustained Growth
b. Specilaised Platforms
c.  Working Together with Corporates
d. Increased Accountability and Transparency
e. Blockchain Technology Integration 
f. Growth of Reward-based Crowdfunding for 

Novel Products
g. International Relations and Cross-Borden 

Financing and Funding

D. Suggestions For A Prospective Equity 
Crowdfunding Regime In India

 At the outset, this article aims to investigate 
potential regulatory options in the form of 
recommendations such that equity 
crowdfunding, in its purest form, could occur in 
India. The legislation must strike the ideal 
balance between protecting investors and 
expanding the reach of capital markets to 
facilitate fund raising in order to establish a 
strong framework for crowdfunding in India. 
One of the alternative funding options is 
crowdsourcing. It can be used, depending on the 
needs of the fundraiser, for corporate or 
charitable objectives. When using any 
crowdfunding platform to raise money, public 
attention is crucial. In India, there is no 
appropriate legal framework governing 
crowdsourcing. Crowdfunding campaigns and 
the websites that host them are regulated by the 
Securities and Exchange Board of India (SEBI) 
and the Reserve Bank of India (RBI). In India, 
there is more room for crowdfunding to expand 
and thrive. The suggestions in the SEBI 
Consultation Paper make more sense in light of 

the foregoing discussion than using AIF restrictions to route 
crowdfunding.

Conclusion
The need for regulatory clarification in this area is emphasized by the 
recent developments in the Indian equity crowdfunding market, as 
evidenced by the ROC's instructions. In addition to casting doubt on the 
legitimacy of documents like CSOPs, the ROC's rulings have 
highlighted the difficulties startups and crowdfunding platforms have 
navigating the current regulatory landscape because of its 
unpredictability. According to this research, crowdfunding is a dynamic 
phenomenon that is still in its early stages. Although it has its roots in 
the analogue era, when musicians like Beethoven and Mozart used 
public subscriptions to fund their concerts, this innovative and financial 
ecosystem is able to thrive due to the global digitization process. A 
growing number of initiatives of all kinds attempt to use crowdfunding 
to raise funds from online users.

In India, there is no appropriate legal framework governing 
crowdfunding. Crowdfunding campaigns and the websites that host 
them are regulated by the Securities and Exchange Board of India 
(SEBI) and the Reserve Bank of India (RBI). In India, there is more 
room for crowdfunding to expand and thrive. As such, public 
awareness campaigns and the implementation of a methodical 
legislative framework should be used to promote it in India.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



24 SEBI Cautions Investors, Securities and Exchange Board of India, PR 
No. 137/2016, (26-7-2019 02:33 am), 
<https://www.sebi.gov.in/media/press-releases/aug-2016/sebi-cautions-i
nvestors_33094.html>.

Introduction
As embarked by Henry Rosso “Fundraising is the gentle art of 
teaching the joy of giving”. Traditional methods of raising capital, 
such as the IPO of equity shares and investment from venture capital 
and angel investors, dominate the Indian capital market. A mutually 
beneficial interaction between the old economy and its digital 
counterpart emerged with the advent of technology.

One of the most notable and hallmark innovations in small business 
finance is the ability to gather small quantum from a large number of 
individuals using cyberspace platforms that eventually became 
renowned and recognized as “Crowdfunding”,

The "wisdom of the crowd" tenet of crowdfunding suggests that the 
general public is reasonably wise and aware of potential profitable 
ventures. In addition to generating money from the general public, it 
also shows to be a viable option for raising money from venture 
capitalists and angel investors, which makes the process of raising 
money for startups much easier.

The path to funding in the form of venture capital and angel 
investments is difficult to navigate because the latter seek large-scale 
investments in particular. As a result, a lot of start-ups miss out on 
launching a promising idea because they lack the necessary capital. 

1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

Traditional banking sources are 
unable to meet the specific needs of 
small business owners. As a result, 
a lot of new businesses and small 
businesses go to other financial 
sources in order to survive15.

There are two sorts of 
crowdfunding models: 
equity-based models and 
non-equity-based models. Absence 
of equity Online donations of cash 
or the purchase of goods or 
experiences in return for project 
contributions are known as 
crowdfunding.

The donation model is a subset of 

the non-equity style of crowdfunding, in which 
donors give to charitable causes without expecting 
anything in return. Milan is an Indian crowdfunding 
platform that operates under this paradigm16.  
Additionally, the reward model adheres to a 
non-equity form of crowdfunding, which gives the 
investor something in exchange for their money but 
does not provide them interest or a cut of the 
company's profits. A key chain or something a little 
more prestigious, like the investor's name appearing 
in the film credits, could be the reward.

Conversely, however, through equity crowdfunding, 
anyone can buy shares in a company; through equity 
crowdfunding, businesses can offer online 
ownership stakes in the form of debt or equity. 
Security rules are therefore attracted to the fact that 
investors are buying securities and gaining equity in 
return for their money17. 

While the peer-to-peer lending model is predicated 
on lending money to small businesses on the 
condition that the owners of those businesses repay 
the loans without selling any portion of their 
company, it is important to highlight that the 
successful collaboration between Fintech and 
crowdfunding has opened up new financial channels 
and allowed customers to manage their operations 
much more easily, thereby eliminating needless 
management expenses18.

This article examines equity crowdfunding, which 
accounts for a tiny but rapidly growing portion of the 
global alternative finance sector. Regulators and 
policymakers are paying growing attention to equity 
crowdfunding, despite its relatively limited scale in 
comparison to debt-based alternatives.

The European Union (2017) states that the equity 
crowdfunding market has the potential to grow into 
a major source of capital for small and 
medium-sized enterprises (SMEs) if it is 
appropriately regulated. Increased market share in 
overall worldwide activity may be attributed to 
factors such as public awareness, risk 
comprehension, and supportive regulations.

India’s Crowdfunding Landscape: 
Perspectives and Prospects
A. The Sahara Case and Its Implications
 Let's examine the case Sahara India Real Estate 

Ltd. v. Securities and Exchange Board of India19  
before delving into the specifics of India's 
crowdfunding laws. In this case, the concept of 
crowdfunding was initially examined.

 The two unlisted businesses, Sahara India Real 
Estate Corporation Limited (henceforth referred 
to as "SIRECL") and Sahara Housing Investment 
Corporation Limited (henceforth referred to as 
"SHICL"), were under the control of the Sahara 
Group of Companies (henceforth referred to as 
the "Sahara Group"). At an EGM of SIRECL, a 
special resolution was passed with the intention 
of raising money by issuing unsecured OFCDs 
through a private placement20. The Red Herring 
Prospectus, which the Sahara Group believed 
should be submitted to the Registrar of 
Companies, contained the offer's specifics.

 The real conflict started when Sahara Prime City 
Limited (SPCL), a different Sahara Group firm, 
filed a Draft Red Herring Prospectus (DRHP) to 
SEBI in an attempt to acquire money through an 
initial public offering (IPO). In compliance with 
disclosure laws, SPCL was required to disclose 
in its DHRP the funding details of businesses 
under the Sahara Group's ownership. 

 Following the draft's release, SEBI asked the 
public for feedback and concerns21. The 
fundraising activities of two firms, SIRECL and 
SHICL, which raised money by issuing OFCDs to 
a significant number of people for a 
considerable amount of time, were the subject 
of several complaints and objections from the 
public. These concerns were left out of the 
DHRP of SPCL. Sahara Group appealed the 
impugned ruling to the Securities Appellate 
Tribunal, but their appeal was denied, and they 
now prefer.
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 Contention: The point of disagreement was 
whether the companies' OFCDs qualified as a 
public offer or as a "private placement." The 
Sahara Group emphasized that the RHP 
explicitly mentioned that the offer was only 
available to those who received the IM and/or 
were connected to the Group. Furthermore, 
none of the securities had an appeal to the 
Hon'ble Supreme Court of India listed on any 
recognized stock exchange.

 Ultimately, the Apex Court determined that the 
contested offer qualified as a "public offer" and 
thus drew the provisions of Section 73, which 
mandated the required listing of the securities 
on stock exchanges. Ultimately, it was decided 
that SIRECL and SHICL's offer qualified as a 
public offer, and they were mandated to 
reimburse SEBI for the total amount of money 
they had received through the RHP plus 15% 
interest. 

 Following the eminent Sahara Case, it was seen 
necessary to divide the responsibilities of SEBI 
and RoC. This could be done by outlining exactly 
what a "private placement" and a "public offer" 
included22.

 In order to do this, a modification was made to 
the Companies Bill, 2011, introducing Section 
42 as the regulation for private placements. 
These could be made to up to 200 individuals in 
a single fiscal year, and up to 50 individuals at a 
time (excluding qualified institutional buyers 
and workers).

B. SEBI Consultation Paper on Crowdfunding in 
India: An Analytical Approach

 The Companies Act of 2013 and the SEBI Act of 
1992 currently serve as the main legal 
frameworks for companies looking to raise 
capital. Prior to the enactment of the 2013 
Amendment, however, the previous legislation 
stipulated that a company had to go through a 
drawn-out process in order to issue securities to 
the public. This process included the issuance of 
a prospectus, listing, and registration of 
securities on stock exchanges, all of which took 
time and were costly for small businesses. 
Conversely, Section 67 of the 1956 Act limited 
the number of offerees to no more than 49 
individuals for the private placement of 

securities23. 

 After taking note of the current legal framework 
for raising capital for start-ups and small 
businesses, the Consultation paper moves 
forward with the goal of establishing a 
mechanism that handles crowdfunding in India 
as an extra means of raising capital for these 
kinds of businesses. It leans toward striking a 
balance between investor protection and capital 
market accessibility by offering adequate 
protection for investors while avoiding onerous 
regulations for issuers.

 The following is an understanding of the main 
themes that are discussed:

 a. Nature of Investors

  With the exception of retail investors who 
use portfolio management services and have 
solid experience investing in high-risk assets 
under the guidance of an investment 
manager, accredited investors are permitted 
to participate in crowdfunding in India. They 
must also meet the following additional 
requirements: (i) have a minimum income of 
10 lakh rupees; (ii) have filed income tax 
returns for a minimum of three financial 
years; and (iii) refrain from investing more 
than 60,000 rupees or less than 10% of their 
net worth through crowdfunding platforms.

 b. Disclosures: For issuers in the light of raising 
funds and For Platforms in Raising Funds

  Having the issuer of securities make valid 
disclosures in order to raise money through 
crowdfunding platforms by submitting a 
private placement offer letter (PPOL) is 
essential to the success of crowdfunding in 
the Indian capital market. As an alternative to 
using the funds raised through 
crowdfunding, SEBI mandates certain 
disclosures in the consultation paper. These 
include ongoing disclosures, audited 
financial statements, performance since 
previous disclosures, and allocating the 
funds in line with the intention of issuing 

such securities.

  Instead of raising money, the crowdfunding 
platform's primary responsibility is to 
reduce the risks involved and guarantee the 
high legitimacy of these kinds of 
transactions. This could be accomplished by 
screening issuers, carrying out primary due 
diligence, confirming the existence of a 
disclaimer outlining the risks associated 
with the investment, and completing 
investor due diligence to make sure they 
comply with SEBI's criteria.

 c. Investment Limits

  Additionally, SEBI suggested capping the 
number of people to whom a crowdfunding 
offering may be made, with the exception of 
qualified institutional buyers (QIBs) and 
staff members of businesses, at 200.

C. The Current State Of Equity Crowdfunding And 
Its Potential In The Future

 Due to a lack of legislation, there is currently 
uncertainty in India over the legality of 
crowdfunding. However, SEBI has a firm 
position on equity crowdfunding and has 
declared it unlawful in a Caution Press 
Release24. The release states that SEBI has 
become aware of fundraising activities taking 
place through Private Placement on unapproved 
online platforms (such as websites and other 
internet-based online portals) in violation of the 
Securities Contract (Regulation) Act, 1956 and 
the Companies Act, 2013. Consequently, it is 
against the law to offer securities in India via 
these unapproved internet portals.

 It is important to note that placing crowdfunding 
platforms under the AIF's jurisdiction would 
subject them to the SEBI (Alternate Investment 
Fund) Regulations, 2012, also known as the "AIF 
Regulations," which would severely limit the 
potential applications of crowdfunding. The 
"wisdom of the crowd" is the fundamental 
component of crowdfunding, however because 
it is regulated by AIF Regulations, only investors 
with a minimum net tangible asset value of 2 
crore rupees are allowed to participate.

 Thus, taking into account the aforementioned 

clauses, it can be concluded that the 
fundamental principles of crowdfunding are 
deteriorating since the strict AIF laws would 
control the crowdfunding landscape in India.

 In the coming years, crowdfunding in India is 
expected to experience significant expansion 
and innovation. These forecasts for the 
ecosystem's future are based on its ongoing 
evolution:

a. Sustained Growth
b. Specilaised Platforms
c.  Working Together with Corporates
d. Increased Accountability and Transparency
e. Blockchain Technology Integration 
f. Growth of Reward-based Crowdfunding for 

Novel Products
g. International Relations and Cross-Borden 

Financing and Funding

D. Suggestions For A Prospective Equity 
Crowdfunding Regime In India

 At the outset, this article aims to investigate 
potential regulatory options in the form of 
recommendations such that equity 
crowdfunding, in its purest form, could occur in 
India. The legislation must strike the ideal 
balance between protecting investors and 
expanding the reach of capital markets to 
facilitate fund raising in order to establish a 
strong framework for crowdfunding in India. 
One of the alternative funding options is 
crowdsourcing. It can be used, depending on the 
needs of the fundraiser, for corporate or 
charitable objectives. When using any 
crowdfunding platform to raise money, public 
attention is crucial. In India, there is no 
appropriate legal framework governing 
crowdsourcing. Crowdfunding campaigns and 
the websites that host them are regulated by the 
Securities and Exchange Board of India (SEBI) 
and the Reserve Bank of India (RBI). In India, 
there is more room for crowdfunding to expand 
and thrive. The suggestions in the SEBI 
Consultation Paper make more sense in light of 

the foregoing discussion than using AIF restrictions to route 
crowdfunding.

Conclusion
The need for regulatory clarification in this area is emphasized by the 
recent developments in the Indian equity crowdfunding market, as 
evidenced by the ROC's instructions. In addition to casting doubt on the 
legitimacy of documents like CSOPs, the ROC's rulings have 
highlighted the difficulties startups and crowdfunding platforms have 
navigating the current regulatory landscape because of its 
unpredictability. According to this research, crowdfunding is a dynamic 
phenomenon that is still in its early stages. Although it has its roots in 
the analogue era, when musicians like Beethoven and Mozart used 
public subscriptions to fund their concerts, this innovative and financial 
ecosystem is able to thrive due to the global digitization process. A 
growing number of initiatives of all kinds attempt to use crowdfunding 
to raise funds from online users.

In India, there is no appropriate legal framework governing 
crowdfunding. Crowdfunding campaigns and the websites that host 
them are regulated by the Securities and Exchange Board of India 
(SEBI) and the Reserve Bank of India (RBI). In India, there is more 
room for crowdfunding to expand and thrive. As such, public 
awareness campaigns and the implementation of a methodical 
legislative framework should be used to promote it in India.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



“Crowdfunding is about 
storytelling, communication, 
technology and consumer 
behaviour coming together. 
It’s not the amount of money 
raised that’s important but 
the impact that it creates” 

Ranganath Thota
Founder and CEO,

Fuel A Dream

Introduction
As embarked by Henry Rosso “Fundraising is the gentle art of 
teaching the joy of giving”. Traditional methods of raising capital, 
such as the IPO of equity shares and investment from venture capital 
and angel investors, dominate the Indian capital market. A mutually 
beneficial interaction between the old economy and its digital 
counterpart emerged with the advent of technology.

One of the most notable and hallmark innovations in small business 
finance is the ability to gather small quantum from a large number of 
individuals using cyberspace platforms that eventually became 
renowned and recognized as “Crowdfunding”,

The "wisdom of the crowd" tenet of crowdfunding suggests that the 
general public is reasonably wise and aware of potential profitable 
ventures. In addition to generating money from the general public, it 
also shows to be a viable option for raising money from venture 
capitalists and angel investors, which makes the process of raising 
money for startups much easier.

The path to funding in the form of venture capital and angel 
investments is difficult to navigate because the latter seek large-scale 
investments in particular. As a result, a lot of start-ups miss out on 
launching a promising idea because they lack the necessary capital. 
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

Traditional banking sources are 
unable to meet the specific needs of 
small business owners. As a result, 
a lot of new businesses and small 
businesses go to other financial 
sources in order to survive15.

There are two sorts of 
crowdfunding models: 
equity-based models and 
non-equity-based models. Absence 
of equity Online donations of cash 
or the purchase of goods or 
experiences in return for project 
contributions are known as 
crowdfunding.

The donation model is a subset of 

the non-equity style of crowdfunding, in which 
donors give to charitable causes without expecting 
anything in return. Milan is an Indian crowdfunding 
platform that operates under this paradigm16.  
Additionally, the reward model adheres to a 
non-equity form of crowdfunding, which gives the 
investor something in exchange for their money but 
does not provide them interest or a cut of the 
company's profits. A key chain or something a little 
more prestigious, like the investor's name appearing 
in the film credits, could be the reward.

Conversely, however, through equity crowdfunding, 
anyone can buy shares in a company; through equity 
crowdfunding, businesses can offer online 
ownership stakes in the form of debt or equity. 
Security rules are therefore attracted to the fact that 
investors are buying securities and gaining equity in 
return for their money17. 

While the peer-to-peer lending model is predicated 
on lending money to small businesses on the 
condition that the owners of those businesses repay 
the loans without selling any portion of their 
company, it is important to highlight that the 
successful collaboration between Fintech and 
crowdfunding has opened up new financial channels 
and allowed customers to manage their operations 
much more easily, thereby eliminating needless 
management expenses18.

This article examines equity crowdfunding, which 
accounts for a tiny but rapidly growing portion of the 
global alternative finance sector. Regulators and 
policymakers are paying growing attention to equity 
crowdfunding, despite its relatively limited scale in 
comparison to debt-based alternatives.

The European Union (2017) states that the equity 
crowdfunding market has the potential to grow into 
a major source of capital for small and 
medium-sized enterprises (SMEs) if it is 
appropriately regulated. Increased market share in 
overall worldwide activity may be attributed to 
factors such as public awareness, risk 
comprehension, and supportive regulations.

India’s Crowdfunding Landscape: 
Perspectives and Prospects
A. The Sahara Case and Its Implications
 Let's examine the case Sahara India Real Estate 

Ltd. v. Securities and Exchange Board of India19  
before delving into the specifics of India's 
crowdfunding laws. In this case, the concept of 
crowdfunding was initially examined.

 The two unlisted businesses, Sahara India Real 
Estate Corporation Limited (henceforth referred 
to as "SIRECL") and Sahara Housing Investment 
Corporation Limited (henceforth referred to as 
"SHICL"), were under the control of the Sahara 
Group of Companies (henceforth referred to as 
the "Sahara Group"). At an EGM of SIRECL, a 
special resolution was passed with the intention 
of raising money by issuing unsecured OFCDs 
through a private placement20. The Red Herring 
Prospectus, which the Sahara Group believed 
should be submitted to the Registrar of 
Companies, contained the offer's specifics.

 The real conflict started when Sahara Prime City 
Limited (SPCL), a different Sahara Group firm, 
filed a Draft Red Herring Prospectus (DRHP) to 
SEBI in an attempt to acquire money through an 
initial public offering (IPO). In compliance with 
disclosure laws, SPCL was required to disclose 
in its DHRP the funding details of businesses 
under the Sahara Group's ownership. 

 Following the draft's release, SEBI asked the 
public for feedback and concerns21. The 
fundraising activities of two firms, SIRECL and 
SHICL, which raised money by issuing OFCDs to 
a significant number of people for a 
considerable amount of time, were the subject 
of several complaints and objections from the 
public. These concerns were left out of the 
DHRP of SPCL. Sahara Group appealed the 
impugned ruling to the Securities Appellate 
Tribunal, but their appeal was denied, and they 
now prefer.

 Contention: The point of disagreement was 
whether the companies' OFCDs qualified as a 
public offer or as a "private placement." The 
Sahara Group emphasized that the RHP 
explicitly mentioned that the offer was only 
available to those who received the IM and/or 
were connected to the Group. Furthermore, 
none of the securities had an appeal to the 
Hon'ble Supreme Court of India listed on any 
recognized stock exchange.

 Ultimately, the Apex Court determined that the 
contested offer qualified as a "public offer" and 
thus drew the provisions of Section 73, which 
mandated the required listing of the securities 
on stock exchanges. Ultimately, it was decided 
that SIRECL and SHICL's offer qualified as a 
public offer, and they were mandated to 
reimburse SEBI for the total amount of money 
they had received through the RHP plus 15% 
interest. 

 Following the eminent Sahara Case, it was seen 
necessary to divide the responsibilities of SEBI 
and RoC. This could be done by outlining exactly 
what a "private placement" and a "public offer" 
included22.

 In order to do this, a modification was made to 
the Companies Bill, 2011, introducing Section 
42 as the regulation for private placements. 
These could be made to up to 200 individuals in 
a single fiscal year, and up to 50 individuals at a 
time (excluding qualified institutional buyers 
and workers).

B. SEBI Consultation Paper on Crowdfunding in 
India: An Analytical Approach

 The Companies Act of 2013 and the SEBI Act of 
1992 currently serve as the main legal 
frameworks for companies looking to raise 
capital. Prior to the enactment of the 2013 
Amendment, however, the previous legislation 
stipulated that a company had to go through a 
drawn-out process in order to issue securities to 
the public. This process included the issuance of 
a prospectus, listing, and registration of 
securities on stock exchanges, all of which took 
time and were costly for small businesses. 
Conversely, Section 67 of the 1956 Act limited 
the number of offerees to no more than 49 
individuals for the private placement of 

securities23. 

 After taking note of the current legal framework 
for raising capital for start-ups and small 
businesses, the Consultation paper moves 
forward with the goal of establishing a 
mechanism that handles crowdfunding in India 
as an extra means of raising capital for these 
kinds of businesses. It leans toward striking a 
balance between investor protection and capital 
market accessibility by offering adequate 
protection for investors while avoiding onerous 
regulations for issuers.

 The following is an understanding of the main 
themes that are discussed:

 a. Nature of Investors

  With the exception of retail investors who 
use portfolio management services and have 
solid experience investing in high-risk assets 
under the guidance of an investment 
manager, accredited investors are permitted 
to participate in crowdfunding in India. They 
must also meet the following additional 
requirements: (i) have a minimum income of 
10 lakh rupees; (ii) have filed income tax 
returns for a minimum of three financial 
years; and (iii) refrain from investing more 
than 60,000 rupees or less than 10% of their 
net worth through crowdfunding platforms.

 b. Disclosures: For issuers in the light of raising 
funds and For Platforms in Raising Funds

  Having the issuer of securities make valid 
disclosures in order to raise money through 
crowdfunding platforms by submitting a 
private placement offer letter (PPOL) is 
essential to the success of crowdfunding in 
the Indian capital market. As an alternative to 
using the funds raised through 
crowdfunding, SEBI mandates certain 
disclosures in the consultation paper. These 
include ongoing disclosures, audited 
financial statements, performance since 
previous disclosures, and allocating the 
funds in line with the intention of issuing 

such securities.

  Instead of raising money, the crowdfunding 
platform's primary responsibility is to 
reduce the risks involved and guarantee the 
high legitimacy of these kinds of 
transactions. This could be accomplished by 
screening issuers, carrying out primary due 
diligence, confirming the existence of a 
disclaimer outlining the risks associated 
with the investment, and completing 
investor due diligence to make sure they 
comply with SEBI's criteria.

 c. Investment Limits

  Additionally, SEBI suggested capping the 
number of people to whom a crowdfunding 
offering may be made, with the exception of 
qualified institutional buyers (QIBs) and 
staff members of businesses, at 200.

C. The Current State Of Equity Crowdfunding And 
Its Potential In The Future

 Due to a lack of legislation, there is currently 
uncertainty in India over the legality of 
crowdfunding. However, SEBI has a firm 
position on equity crowdfunding and has 
declared it unlawful in a Caution Press 
Release24. The release states that SEBI has 
become aware of fundraising activities taking 
place through Private Placement on unapproved 
online platforms (such as websites and other 
internet-based online portals) in violation of the 
Securities Contract (Regulation) Act, 1956 and 
the Companies Act, 2013. Consequently, it is 
against the law to offer securities in India via 
these unapproved internet portals.

 It is important to note that placing crowdfunding 
platforms under the AIF's jurisdiction would 
subject them to the SEBI (Alternate Investment 
Fund) Regulations, 2012, also known as the "AIF 
Regulations," which would severely limit the 
potential applications of crowdfunding. The 
"wisdom of the crowd" is the fundamental 
component of crowdfunding, however because 
it is regulated by AIF Regulations, only investors 
with a minimum net tangible asset value of 2 
crore rupees are allowed to participate.

 Thus, taking into account the aforementioned 

clauses, it can be concluded that the 
fundamental principles of crowdfunding are 
deteriorating since the strict AIF laws would 
control the crowdfunding landscape in India.

 In the coming years, crowdfunding in India is 
expected to experience significant expansion 
and innovation. These forecasts for the 
ecosystem's future are based on its ongoing 
evolution:

a. Sustained Growth
b. Specilaised Platforms
c.  Working Together with Corporates
d. Increased Accountability and Transparency
e. Blockchain Technology Integration 
f. Growth of Reward-based Crowdfunding for 

Novel Products
g. International Relations and Cross-Borden 

Financing and Funding

D. Suggestions For A Prospective Equity 
Crowdfunding Regime In India

 At the outset, this article aims to investigate 
potential regulatory options in the form of 
recommendations such that equity 
crowdfunding, in its purest form, could occur in 
India. The legislation must strike the ideal 
balance between protecting investors and 
expanding the reach of capital markets to 
facilitate fund raising in order to establish a 
strong framework for crowdfunding in India. 
One of the alternative funding options is 
crowdsourcing. It can be used, depending on the 
needs of the fundraiser, for corporate or 
charitable objectives. When using any 
crowdfunding platform to raise money, public 
attention is crucial. In India, there is no 
appropriate legal framework governing 
crowdsourcing. Crowdfunding campaigns and 
the websites that host them are regulated by the 
Securities and Exchange Board of India (SEBI) 
and the Reserve Bank of India (RBI). In India, 
there is more room for crowdfunding to expand 
and thrive. The suggestions in the SEBI 
Consultation Paper make more sense in light of 

the foregoing discussion than using AIF restrictions to route 
crowdfunding.

Conclusion
The need for regulatory clarification in this area is emphasized by the 
recent developments in the Indian equity crowdfunding market, as 
evidenced by the ROC's instructions. In addition to casting doubt on the 
legitimacy of documents like CSOPs, the ROC's rulings have 
highlighted the difficulties startups and crowdfunding platforms have 
navigating the current regulatory landscape because of its 
unpredictability. According to this research, crowdfunding is a dynamic 
phenomenon that is still in its early stages. Although it has its roots in 
the analogue era, when musicians like Beethoven and Mozart used 
public subscriptions to fund their concerts, this innovative and financial 
ecosystem is able to thrive due to the global digitization process. A 
growing number of initiatives of all kinds attempt to use crowdfunding 
to raise funds from online users.

In India, there is no appropriate legal framework governing 
crowdfunding. Crowdfunding campaigns and the websites that host 
them are regulated by the Securities and Exchange Board of India 
(SEBI) and the Reserve Bank of India (RBI). In India, there is more 
room for crowdfunding to expand and thrive. As such, public 
awareness campaigns and the implementation of a methodical 
legislative framework should be used to promote it in India.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



1. Equity Crowdfunding
In equity-based crowdfunding, the company issues 
equity shares in exchange for the money raised from 
investors. It is the process by which a company 
raises money, especially in its early stages, by 
selling investors stock stakes in the company using 
an online platform. Companies using this method to 
acquire money usually use a crowdfunding platform 
website to promote online. The platform acts as an 
intermediary between investors and start-up 
businesses.

There are undoubtedly problems with crowdfunding 
that involves the issuance of securities of any kind 
and is done for the aim of raising funds. One of the 
reasons there are stringent regulations for this kind 
of crowdfunding is because of the Sahara issue that 
was previously discussed. The problem is that the 
majority of crowdfunding platforms, fintech or not, 
use private placement under the Companies Act of 
2013 to obtain funds for the businesses they 
onboard. Section 42 of the Companies Act, 2013 and 
the Companies (Prospectus and Allotment of 
Securities) Rules, 2014 address the private 
placement guidelines.

An offer or invitation to subscribe for securities 
under private placement may not be extended to 
more than 200 individuals in total throughout a fiscal 
year, which is one of the primary aspects of the 
private placement standards to emphasize here. In 
order to alert the general public about this concern, 
there may also be no public advertisements, usage 
of any media, marketing, or distribution methods, or 
agents. Furthermore, the company's prior 
identification of those individuals is the sole source 
from whom the offer to subscribe may be extended.
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

2. Venture Capital Funds
Venture capital is funding or finance provided to new 
businesses that have a high chance of expanding 
quickly. The chance of making substantial returns 
offsets the considerable degree of risk that these 
investments usually entail for investors. Venture 
capital is known for its bold approach to investment 
decisions.

Venture capitalists are frequently driven, resilient 
people who can withstand losses. Additionally, there 
is a chance to make a significant profit on part of the 
money invested using this strategy. Additionally, 
investors can recover their capital by either selling 
their business stock in an initial public offering (IPO) 
or by selling the company to a larger corporation.

Venture capital refers to a sort of private equity 
where investors offer finance to start-ups and small 
firms that have the potential for long-term growth. 
These investment funds, which are pooled, are used 
to manage the capital of investors looking to acquire 
private equity holdings in startups and small to 
medium-sized companies. Naturally, before deciding 
to provide a hand, venture funders want to see 
anything have actual potential. Typically, venture 
capital organizations make investments that fit the 
definition of extremely high risk/high reward 
prospects.

Venture Capital Funds differ significantly from 
mutual funds and hedge funds, because they 
concentrate on a very particular kind of early-stage 
investment. Every company that receives venture 
capital funding has the potential for rapid expansion, 
is high-risk, and has a protracted investment 
horizon.

These funds take a more hands-on approach to their 

investments, offering counsel and frequently sitting 
on boards. These are classified as seed capital, 
early-stage capital, or expansion-stage funding 
according to the investment period and business 
maturity.

3. Angel Investment
Wealthy individuals (accredited investors, for 
example) who invest their own money in a firm in 
exchange for shares in that company are known as 
angel investors. This is the fundamental idea of 
Angel Investing.

Angel Investments carry a larger risk because they 
are linked to unproven business plans, but they also 
assist firms in their early stage. Additionally, the 
business cannot generate a lot of money if it doesn't 
have a product or even if it does have clients. 
However, when it comes to the measures, venture 
capitalists employ to evaluate a possible investment, 
angel investors are more lenient. In practicality, a lot 
of business experts contemplate that angel investors 
broadened the application of the venture capital 
concept.

The best thing about having an angel investor is that, 
aside from the money they contribute, they can be a 
great asset to your company.

First of all, angel investors are frequently 
accomplished businesspeople themselves, making 
them ideal candidates for assistance. For a novice 
business owner, this may be really helpful.

Secondly, they can provide you with invaluable 
connections that you can utilize to recruit staff, 
locate collaborators, or secure additional funding 
rounds if needed.

4. Technology Based Incubators
Programs for startup incubators and accelerators 
might offer office space, administrative, logistical, 
and technical resources in addition to finance, 
education, mentorship, and office space. To help 
firms reach their next milestone, some also offer 
seed money.

Technology-based incubators are best suitable for 
seed funding, validation, Series A, companies with 
early traction, and companies needing a physical 
space.

Incubators for technology businesses are an 
effective means of promoting economic growth. 

They foster growth from inside local economies, 
support economic development plans for small 
business development, and advance the idea of 
growth through innovation and technology 
application. They also offer a channel for technology 
transfer.

Further, the process of providing support is referred 
to as incubation, and the infrastructure and 
organization created for this purpose are called 
incubators.

Two factors have influenced the emergence of 
technology business incubators:

1 A growing interest in using small business 
entrepreneurship, in particular, to support 
indigenous business development as an economic 
development tactic.

2. The ambition to create high-tech companies in the 
globalization era.

Due to the complexity of business incubation, 
scholars and practitioners have examined it in a 
variety of ways and from a variety of perspectives. 
Despite this, there is still disagreement among them 
over the definition of this crucial economic 
development activity. The paragraphs that follow 
provide a few pertinent definitions to help clarify 
what we understand.

5. Donation Based Crowdfunding
People contribute money to a project without 
anticipating any financial gain, much like when they 
make a charitable online payment. Under this 
strategy, the donor's interest in the topic the 
organization is addressing directly led to the 
contribution. Donors under this paradigm frequently 
receive token gifts or incentives.

Donation-based crowdfunding is a method of raising 
capital for a project by requesting modest 
contributions from a large number of contributors. 
As the size of the donation increases, the backers 
may obtain token prizes that rise in prestige. But in 
the case of the tiniest amounts, the funder might get 
nothing at all.

Pre-sales of a product that will be developed with the 
funds raised may be included in the tokens for 
donations, which are also known as incentives 
crowdfunding. Crowdfunding that is based on 
donations can also be utilized to try and collect 
money for good causes.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



1. Equity Crowdfunding
In equity-based crowdfunding, the company issues 
equity shares in exchange for the money raised from 
investors. It is the process by which a company 
raises money, especially in its early stages, by 
selling investors stock stakes in the company using 
an online platform. Companies using this method to 
acquire money usually use a crowdfunding platform 
website to promote online. The platform acts as an 
intermediary between investors and start-up 
businesses.

There are undoubtedly problems with crowdfunding 
that involves the issuance of securities of any kind 
and is done for the aim of raising funds. One of the 
reasons there are stringent regulations for this kind 
of crowdfunding is because of the Sahara issue that 
was previously discussed. The problem is that the 
majority of crowdfunding platforms, fintech or not, 
use private placement under the Companies Act of 
2013 to obtain funds for the businesses they 
onboard. Section 42 of the Companies Act, 2013 and 
the Companies (Prospectus and Allotment of 
Securities) Rules, 2014 address the private 
placement guidelines.

An offer or invitation to subscribe for securities 
under private placement may not be extended to 
more than 200 individuals in total throughout a fiscal 
year, which is one of the primary aspects of the 
private placement standards to emphasize here. In 
order to alert the general public about this concern, 
there may also be no public advertisements, usage 
of any media, marketing, or distribution methods, or 
agents. Furthermore, the company's prior 
identification of those individuals is the sole source 
from whom the offer to subscribe may be extended.
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

2. Venture Capital Funds
Venture capital is funding or finance provided to new 
businesses that have a high chance of expanding 
quickly. The chance of making substantial returns 
offsets the considerable degree of risk that these 
investments usually entail for investors. Venture 
capital is known for its bold approach to investment 
decisions.

Venture capitalists are frequently driven, resilient 
people who can withstand losses. Additionally, there 
is a chance to make a significant profit on part of the 
money invested using this strategy. Additionally, 
investors can recover their capital by either selling 
their business stock in an initial public offering (IPO) 
or by selling the company to a larger corporation.

Venture capital refers to a sort of private equity 
where investors offer finance to start-ups and small 
firms that have the potential for long-term growth. 
These investment funds, which are pooled, are used 
to manage the capital of investors looking to acquire 
private equity holdings in startups and small to 
medium-sized companies. Naturally, before deciding 
to provide a hand, venture funders want to see 
anything have actual potential. Typically, venture 
capital organizations make investments that fit the 
definition of extremely high risk/high reward 
prospects.

Venture Capital Funds differ significantly from 
mutual funds and hedge funds, because they 
concentrate on a very particular kind of early-stage 
investment. Every company that receives venture 
capital funding has the potential for rapid expansion, 
is high-risk, and has a protracted investment 
horizon.

These funds take a more hands-on approach to their 

investments, offering counsel and frequently sitting 
on boards. These are classified as seed capital, 
early-stage capital, or expansion-stage funding 
according to the investment period and business 
maturity.

3. Angel Investment
Wealthy individuals (accredited investors, for 
example) who invest their own money in a firm in 
exchange for shares in that company are known as 
angel investors. This is the fundamental idea of 
Angel Investing.

Angel Investments carry a larger risk because they 
are linked to unproven business plans, but they also 
assist firms in their early stage. Additionally, the 
business cannot generate a lot of money if it doesn't 
have a product or even if it does have clients. 
However, when it comes to the measures, venture 
capitalists employ to evaluate a possible investment, 
angel investors are more lenient. In practicality, a lot 
of business experts contemplate that angel investors 
broadened the application of the venture capital 
concept.

The best thing about having an angel investor is that, 
aside from the money they contribute, they can be a 
great asset to your company.

First of all, angel investors are frequently 
accomplished businesspeople themselves, making 
them ideal candidates for assistance. For a novice 
business owner, this may be really helpful.

Secondly, they can provide you with invaluable 
connections that you can utilize to recruit staff, 
locate collaborators, or secure additional funding 
rounds if needed.

4. Technology Based Incubators
Programs for startup incubators and accelerators 
might offer office space, administrative, logistical, 
and technical resources in addition to finance, 
education, mentorship, and office space. To help 
firms reach their next milestone, some also offer 
seed money.

Technology-based incubators are best suitable for 
seed funding, validation, Series A, companies with 
early traction, and companies needing a physical 
space.

Incubators for technology businesses are an 
effective means of promoting economic growth. 

They foster growth from inside local economies, 
support economic development plans for small 
business development, and advance the idea of 
growth through innovation and technology 
application. They also offer a channel for technology 
transfer.

Further, the process of providing support is referred 
to as incubation, and the infrastructure and 
organization created for this purpose are called 
incubators.

Two factors have influenced the emergence of 
technology business incubators:

1 A growing interest in using small business 
entrepreneurship, in particular, to support 
indigenous business development as an economic 
development tactic.

2. The ambition to create high-tech companies in the 
globalization era.

Due to the complexity of business incubation, 
scholars and practitioners have examined it in a 
variety of ways and from a variety of perspectives. 
Despite this, there is still disagreement among them 
over the definition of this crucial economic 
development activity. The paragraphs that follow 
provide a few pertinent definitions to help clarify 
what we understand.

5. Donation Based Crowdfunding
People contribute money to a project without 
anticipating any financial gain, much like when they 
make a charitable online payment. Under this 
strategy, the donor's interest in the topic the 
organization is addressing directly led to the 
contribution. Donors under this paradigm frequently 
receive token gifts or incentives.

Donation-based crowdfunding is a method of raising 
capital for a project by requesting modest 
contributions from a large number of contributors. 
As the size of the donation increases, the backers 
may obtain token prizes that rise in prestige. But in 
the case of the tiniest amounts, the funder might get 
nothing at all.

Pre-sales of a product that will be developed with the 
funds raised may be included in the tokens for 
donations, which are also known as incentives 
crowdfunding. Crowdfunding that is based on 
donations can also be utilized to try and collect 
money for good causes.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



Crowdfunding sites are susceptible to money laundering, just like any other investing platform. Money 
laundering happens everywhere; fraud protection is necessary because money generated by illegal 
conduct related to fraud needs to be washed up. Since these crimes are the main source of the funds, 
fraud is both a felony and a predicate offense for money laundering. It is typical for financial 
organizations to have distinct divisions dedicated to preventing fraud and money laundering. The fraud 
group and the AML group frequently do not collaborate or discuss the ML/TF threats that each 
department faces. Nevertheless, this danger can be somewhat mitigated by the electronic payment 
methods utilized by crowdfunding platforms. AML policies and technology solutions help businesses 
and investors prevent fraud on platforms and initiatives. This risk can be almost eliminated by the 
successful enforcement of anti-money laundering regulations/laws in the nation where the platforms are 
situated.

Additionally, by implementing the following actions, this risk can be minimised:
 a. to impose a cap on the most money that can be gathered in a given period of time.

 b. to establish a minimum amount of time between the fund's collection and utilization in order to 
give investors and regulatory bodies time to conduct more research.

 c. Implementing know-your-customer, customer due diligence, and anti-money laundering protocols 
for funders and fundraisers.

Maxim Dose
Money Laundering

1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



Article I

Quick Guide

The inability of start-up 
enterprises to obtain venture 
capital, angel investment, or other 
traditional types of funding limits 
their ability to raise funds as they 
are hamstrung. This is especially 
true for new endeavors that have 
a high failure rate and are in 
innovative domains. 
Crowdfunding is the process of 
raising modest sums of money 
from lots of people to support 
new businesses. In order to 
connect investors and 
entrepreneurs, social media and 
crowdfunding platforms are 
typically used. This has the 
potential to boost 
entrepreneurship by broadening 
the pool of possible investors 
beyond the conventional network 
of business owners, relatives, and 
venture capitalists. The idea of 
crowdfunding has been widely 
publicized for some time now. 
There are numerous 
crowdfunding sites available 
worldwide. Almost anybody can 
raise money for any idea, 
business endeavor, or cause 
thanks to these crowdfunding 
services. It's interesting to note 
that the first crowdfunding 
website was introduced in 200125.  
Nevertheless, the emergence of 
online crowdfunding platforms is 
accompanied by inherent 
hazards.

To determine appropriate 
regulatory boundaries for the 
crowdfunding sector, three 
factors could be taken into 
account. The first is a review of 
current securities regulations that 
apply to public funding and 
venture capital; these laws' 
interpretations may be expanded 

25 Source: A literature review and integrated framework for the determinants of crowdfunding success 
(2022) – https://link.springer.com/article/10.1186/s40854-022-00345-6
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

to cover crowdsourcing activities. Crowdfunding, however, is 
fundamentally distinct from venture capital and public fundraising. 
Crowdfunding is a strategy used by early-stage companies with a high 
failure rate, when a large number of potentially unsophisticated 
investors participate. Crowdfunding combines the systemic risks of 
venture capital fundraising with the complexity of public finance. Put 
differently, crowdsourcing combines the systemic risks of venture 
capital investment with the intricacy of public finance. This distinction 
lays the groundwork for the potential creation of a distinct exemption 
may be carved out of the existing securities laws.

This article's focus is limited to the following main goals: first, it will 
look at how equity-based crowdfunding is regulated in India; second, it 
will determine whether equity-based crowdfunding counts as a "private 
placement" or "public offer"; and third, it will assess whether the 
Securities and Exchange Board of India ("SEBI") has the authority to 
regulate equity-based crowdfunding in India.The author further hopes 
to draw attention also to the dangers that come with crowdfunding as 
well as the legalities and limitations in India through this piece.

Types of Crowdfunding- Global Context 
A. Equity-based Crowdfunding

B. Donation-based crowdsourcing

C. Crowdfunding for Debt or Peer-to-Peer Lending: 

D. Rewards-based Crowdfunding:

Equity-Based Crowdfunding: The Complicacy of 
Regulations
In Equity-Based Crowdfunding, the company issues equity shares in 
exchange for the money raised from investors. It is the process by 
which a company raises money, especially in its early stages, by selling 
investors stock stakes in the company using an online platform. 

Companies using this method to acquire money 
usually use a crowdfunding platform website to 
promote online. 

A distinct framework under securities legislation 
would need to be established in order to support 
crowdsourcing and allow a larger pool of investors, 
including non-accredited investors, to contribute to 
these start-ups.

As equity-based crowdfunding has its own set of 
benefits and risks, it is a difficult topic to regulate 
and is a very tricky question to debate further. 
Investing in equities through crowdsourcing and 
having a unique funding mechanism are two of its 
benefits. On the other hand, there is information 
asymmetry and increased likelihood of failure. As a 
result, crowdfunding regulations are always 
changing.

In a 2014 consultation paper, SEBI requested ideas 
and recommendations for how equity-based 
crowdfunding might be regulated in India. In that 
document, SEBI examined the idea of 
crowdsourcing, including its benefits, drawbacks, 
and potential hazards. Additionally, it supported a 
highly regulated and restricted mechanism that, 
among other things, restricted investors to 
accredited investors, imposed a 5% investment 
requirement by qualified institutional buyers, and 
restricted crowdfunding platforms to those that met 
the stringent requirements of Class I, Class II, and 
Class III entities.

Due to the fact that a large number of people lost 
their businesses and money in the crash, there was 
a need for low-risk investments that would yield 
significant returns in the long run. Consequently, the 
Fin-tech industry, and particularly crowdfunding, 
arose as a practical way to collect money from the 
public. It is important to highlight that crowdfunding 
has aided numerous projects over the years, 
including the production of films, the construction of 
roads, the financing of education, and the 
investment in small businesses without running the 
danger of diluting equity. Even if crowdfunding is 
still in use, we cannot overlook the risks involved.

Equity Crowdfunding's Promises and 
Difficulties: A Regulatory Balancing Act
It's important to weigh the benefits and risks of 
crowdfunding regulations in order to strike the right 
balance. Such crowdfunding has become a 

competitive alternative to current start-up financing 
methods, and it is advantageous to both start-ups 
and future investors who may want to participate in 
the financial destiny of such organizations. However, 
equity crowdfunding is not without danger, 
especially for investors. In order to define the 
objectives of regulation, we discuss the main 
advantages and disadvantages of equity 
crowdfunding in this section.

C. Rewards for Crowdfunding Equity
Start-ups and their founders can raise capital 
through crowdsourcing by reaching out to investors 
outside of their personal networks and 
relationships26. 

D. Challenges of Equity Crowdfunding
One needs to weigh the advantages of equity 
crowdfunding against the many hazards involved in 
the practice. The risk associated with funding a 
startup is the first of these. There is an inherent risk 
of failure for startups. According to failure statistics, 
more than half of newly established businesses fail 
during the first five years of27.

The Requirement for Indian Equity 
Crowdfunding Regulation
Equity crowdfunding usually entails a company that 
needs money for a specific reason (the fundraiser), 
which posts information on why it needs money and 
how it will be utilized on a crowdfunding website 
(the portal). The incentives, monetary or otherwise, 
are also listed at the site by the fundraiser. Based on 
the fundraiser's claims, contributors who visit the 
site may decide to complete an electronic 
transaction. 

The implementation of the Goods and Services Tax 
(GST) and the 2016 demonetization have negatively 
impacted India's investment market. The current 
environment has made it less favorable for small 
businesses to operate because of the intense 
competition and limited opportunities. Following the 
demonetization of currency and the implementation 
of the Goods and Services Tax (GST), small and 
medium-sized businesses suffered more severely.

Existing Indian legislation on Equity 
Crowdfunding
In India, equity crowdfunding is prohibited. Even if a 
response document about equity crowdfunding is 
circulating in India, neither SEBI nor any other 
government platform has acknowledged it as of yet.

C. The Case of Sahara
The case of Sahara India Real Estate Corporation 
Ltd. & Ors. v. Securities Exchange Board of India & 
Anr15 puts the rules relating to fundraising under 
Indian company law into perspective before we go 
into and assess the current law on fundraising.

Sahara India Real Estate Corporation Limited 
(henceforth referred to as SIRECL) and Sahara 
Housing Investment Corporation Limited 
(henceforth referred to as SHICL), two unlisted 
companies in the Sahara Group of Companies, 
attempted to raise capital through the private 
placement of optional fully convertible debentures. 
The Sahara firms did not intend to issue these 
securities on any recognized stock exchange, 
according to the Red Herring prospectus they filed. 
Additionally, the RHP stipulated that only the 
recipients of the information memorandum would be 
eligible to access it and/or friends, associated group 
companies, workers/employees and other 
individuals associated with Sahara Group were 
eligible to apply for the issue of these OFCDs.

The Sahara companies believed that the prospectus 
would only need to be submitted with the Registrar 
of Companies, not the Securities and Exchange 
Board of India, because the OFCDs were not meant 
to be listed28. 

First, the Supreme Court examined Section 67 of the 
Act, which addresses the public offering of shares 
and debentures. The public issuance of shares and 
debentures is covered by Section 67 (1)29. 

Second, the court decided that the rules of Section 
60B(9), which call for the SEBI to file a prospectus, 
applied because the matter had been brought to the 
public's attention through the use of the information 
memorandum30. 

Finally, the Court considered the provisions of 
Section 73 of the Companies Act, which mandated 
the required listing of the securities in a recognized 
stock exchange when presented to the public, after 
determining that the securities were offered to the 
public31.

D. The Effects of the Sahara and the Ensuing 
Amendments to Company Law
The Ministry of Corporate Affairs added a new clause 
to the Companies Bill 2011 (passed in 2013) as a 
direct result of the Sahara case. The previous 
Companies Act of 1956 was to be replaced by the 
Companies Bill of 2011. Clarifying what was and 
wasn't a public offer was deemed important due to 
the somewhat hazy boundaries of authority between 
the Securities and Exchange Board of India and the 
Registrar of Companies.

Conclusion
In recent years, the investing market has 
experienced significant transformations, leading to 
an increase in the number of individuals reaping the 
benefits of utilizing unconventional investment 
methods. Therefore, it is more important than ever 
to create workable regulations to control market 
routes and ensure that the public trusts the relevant 
laws and the "Justice" delivery system.

Equity-based crowdfunding is still, nevertheless, a 
novel and innovative approach to business finance. 
Every technological advancement presents new 
difficulties for regulators and policymakers. Given 
that protecting investors is one of SEBI's primary 
responsibilities, it appears that the agency has 
adopted a cautious stance toward crowdfunding for 
the time being. Of course, it is unclear if 
equity-based crowdfunding would be regulated in 
India at all, let alone how.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



The inability of start-up 
enterprises to obtain venture 
capital, angel investment, or other 
traditional types of funding limits 
their ability to raise funds as they 
are hamstrung. This is especially 
true for new endeavors that have 
a high failure rate and are in 
innovative domains. 
Crowdfunding is the process of 
raising modest sums of money 
from lots of people to support 
new businesses. In order to 
connect investors and 
entrepreneurs, social media and 
crowdfunding platforms are 
typically used. This has the 
potential to boost 
entrepreneurship by broadening 
the pool of possible investors 
beyond the conventional network 
of business owners, relatives, and 
venture capitalists. The idea of 
crowdfunding has been widely 
publicized for some time now. 
There are numerous 
crowdfunding sites available 
worldwide. Almost anybody can 
raise money for any idea, 
business endeavor, or cause 
thanks to these crowdfunding 
services. It's interesting to note 
that the first crowdfunding 
website was introduced in 200125.  
Nevertheless, the emergence of 
online crowdfunding platforms is 
accompanied by inherent 
hazards.

To determine appropriate 
regulatory boundaries for the 
crowdfunding sector, three 
factors could be taken into 
account. The first is a review of 
current securities regulations that 
apply to public funding and 
venture capital; these laws' 
interpretations may be expanded 
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

to cover crowdsourcing activities. Crowdfunding, however, is 
fundamentally distinct from venture capital and public fundraising. 
Crowdfunding is a strategy used by early-stage companies with a high 
failure rate, when a large number of potentially unsophisticated 
investors participate. Crowdfunding combines the systemic risks of 
venture capital fundraising with the complexity of public finance. Put 
differently, crowdsourcing combines the systemic risks of venture 
capital investment with the intricacy of public finance. This distinction 
lays the groundwork for the potential creation of a distinct exemption 
may be carved out of the existing securities laws.

This article's focus is limited to the following main goals: first, it will 
look at how equity-based crowdfunding is regulated in India; second, it 
will determine whether equity-based crowdfunding counts as a "private 
placement" or "public offer"; and third, it will assess whether the 
Securities and Exchange Board of India ("SEBI") has the authority to 
regulate equity-based crowdfunding in India.The author further hopes 
to draw attention also to the dangers that come with crowdfunding as 
well as the legalities and limitations in India through this piece.

Types of Crowdfunding- Global Context 
A. Equity-based Crowdfunding

B. Donation-based crowdsourcing

C. Crowdfunding for Debt or Peer-to-Peer Lending: 

D. Rewards-based Crowdfunding:

Equity-Based Crowdfunding: The Complicacy of 
Regulations
In Equity-Based Crowdfunding, the company issues equity shares in 
exchange for the money raised from investors. It is the process by 
which a company raises money, especially in its early stages, by selling 
investors stock stakes in the company using an online platform. 

Companies using this method to acquire money 
usually use a crowdfunding platform website to 
promote online. 

A distinct framework under securities legislation 
would need to be established in order to support 
crowdsourcing and allow a larger pool of investors, 
including non-accredited investors, to contribute to 
these start-ups.

As equity-based crowdfunding has its own set of 
benefits and risks, it is a difficult topic to regulate 
and is a very tricky question to debate further. 
Investing in equities through crowdsourcing and 
having a unique funding mechanism are two of its 
benefits. On the other hand, there is information 
asymmetry and increased likelihood of failure. As a 
result, crowdfunding regulations are always 
changing.

In a 2014 consultation paper, SEBI requested ideas 
and recommendations for how equity-based 
crowdfunding might be regulated in India. In that 
document, SEBI examined the idea of 
crowdsourcing, including its benefits, drawbacks, 
and potential hazards. Additionally, it supported a 
highly regulated and restricted mechanism that, 
among other things, restricted investors to 
accredited investors, imposed a 5% investment 
requirement by qualified institutional buyers, and 
restricted crowdfunding platforms to those that met 
the stringent requirements of Class I, Class II, and 
Class III entities.

Due to the fact that a large number of people lost 
their businesses and money in the crash, there was 
a need for low-risk investments that would yield 
significant returns in the long run. Consequently, the 
Fin-tech industry, and particularly crowdfunding, 
arose as a practical way to collect money from the 
public. It is important to highlight that crowdfunding 
has aided numerous projects over the years, 
including the production of films, the construction of 
roads, the financing of education, and the 
investment in small businesses without running the 
danger of diluting equity. Even if crowdfunding is 
still in use, we cannot overlook the risks involved.

Equity Crowdfunding's Promises and 
Difficulties: A Regulatory Balancing Act
It's important to weigh the benefits and risks of 
crowdfunding regulations in order to strike the right 
balance. Such crowdfunding has become a 

competitive alternative to current start-up financing 
methods, and it is advantageous to both start-ups 
and future investors who may want to participate in 
the financial destiny of such organizations. However, 
equity crowdfunding is not without danger, 
especially for investors. In order to define the 
objectives of regulation, we discuss the main 
advantages and disadvantages of equity 
crowdfunding in this section.

C. Rewards for Crowdfunding Equity
Start-ups and their founders can raise capital 
through crowdsourcing by reaching out to investors 
outside of their personal networks and 
relationships26. 

D. Challenges of Equity Crowdfunding
One needs to weigh the advantages of equity 
crowdfunding against the many hazards involved in 
the practice. The risk associated with funding a 
startup is the first of these. There is an inherent risk 
of failure for startups. According to failure statistics, 
more than half of newly established businesses fail 
during the first five years of27.

The Requirement for Indian Equity 
Crowdfunding Regulation
Equity crowdfunding usually entails a company that 
needs money for a specific reason (the fundraiser), 
which posts information on why it needs money and 
how it will be utilized on a crowdfunding website 
(the portal). The incentives, monetary or otherwise, 
are also listed at the site by the fundraiser. Based on 
the fundraiser's claims, contributors who visit the 
site may decide to complete an electronic 
transaction. 

The implementation of the Goods and Services Tax 
(GST) and the 2016 demonetization have negatively 
impacted India's investment market. The current 
environment has made it less favorable for small 
businesses to operate because of the intense 
competition and limited opportunities. Following the 
demonetization of currency and the implementation 
of the Goods and Services Tax (GST), small and 
medium-sized businesses suffered more severely.

Existing Indian legislation on Equity 
Crowdfunding
In India, equity crowdfunding is prohibited. Even if a 
response document about equity crowdfunding is 
circulating in India, neither SEBI nor any other 
government platform has acknowledged it as of yet.

C. The Case of Sahara
The case of Sahara India Real Estate Corporation 
Ltd. & Ors. v. Securities Exchange Board of India & 
Anr15 puts the rules relating to fundraising under 
Indian company law into perspective before we go 
into and assess the current law on fundraising.

Sahara India Real Estate Corporation Limited 
(henceforth referred to as SIRECL) and Sahara 
Housing Investment Corporation Limited 
(henceforth referred to as SHICL), two unlisted 
companies in the Sahara Group of Companies, 
attempted to raise capital through the private 
placement of optional fully convertible debentures. 
The Sahara firms did not intend to issue these 
securities on any recognized stock exchange, 
according to the Red Herring prospectus they filed. 
Additionally, the RHP stipulated that only the 
recipients of the information memorandum would be 
eligible to access it and/or friends, associated group 
companies, workers/employees and other 
individuals associated with Sahara Group were 
eligible to apply for the issue of these OFCDs.

The Sahara companies believed that the prospectus 
would only need to be submitted with the Registrar 
of Companies, not the Securities and Exchange 
Board of India, because the OFCDs were not meant 
to be listed28. 

First, the Supreme Court examined Section 67 of the 
Act, which addresses the public offering of shares 
and debentures. The public issuance of shares and 
debentures is covered by Section 67 (1)29. 

Second, the court decided that the rules of Section 
60B(9), which call for the SEBI to file a prospectus, 
applied because the matter had been brought to the 
public's attention through the use of the information 
memorandum30. 

Finally, the Court considered the provisions of 
Section 73 of the Companies Act, which mandated 
the required listing of the securities in a recognized 
stock exchange when presented to the public, after 
determining that the securities were offered to the 
public31.

D. The Effects of the Sahara and the Ensuing 
Amendments to Company Law
The Ministry of Corporate Affairs added a new clause 
to the Companies Bill 2011 (passed in 2013) as a 
direct result of the Sahara case. The previous 
Companies Act of 1956 was to be replaced by the 
Companies Bill of 2011. Clarifying what was and 
wasn't a public offer was deemed important due to 
the somewhat hazy boundaries of authority between 
the Securities and Exchange Board of India and the 
Registrar of Companies.

Conclusion
In recent years, the investing market has 
experienced significant transformations, leading to 
an increase in the number of individuals reaping the 
benefits of utilizing unconventional investment 
methods. Therefore, it is more important than ever 
to create workable regulations to control market 
routes and ensure that the public trusts the relevant 
laws and the "Justice" delivery system.

Equity-based crowdfunding is still, nevertheless, a 
novel and innovative approach to business finance. 
Every technological advancement presents new 
difficulties for regulators and policymakers. Given 
that protecting investors is one of SEBI's primary 
responsibilities, it appears that the agency has 
adopted a cautious stance toward crowdfunding for 
the time being. Of course, it is unclear if 
equity-based crowdfunding would be regulated in 
India at all, let alone how.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



The inability of start-up 
enterprises to obtain venture 
capital, angel investment, or other 
traditional types of funding limits 
their ability to raise funds as they 
are hamstrung. This is especially 
true for new endeavors that have 
a high failure rate and are in 
innovative domains. 
Crowdfunding is the process of 
raising modest sums of money 
from lots of people to support 
new businesses. In order to 
connect investors and 
entrepreneurs, social media and 
crowdfunding platforms are 
typically used. This has the 
potential to boost 
entrepreneurship by broadening 
the pool of possible investors 
beyond the conventional network 
of business owners, relatives, and 
venture capitalists. The idea of 
crowdfunding has been widely 
publicized for some time now. 
There are numerous 
crowdfunding sites available 
worldwide. Almost anybody can 
raise money for any idea, 
business endeavor, or cause 
thanks to these crowdfunding 
services. It's interesting to note 
that the first crowdfunding 
website was introduced in 200125.  
Nevertheless, the emergence of 
online crowdfunding platforms is 
accompanied by inherent 
hazards.

To determine appropriate 
regulatory boundaries for the 
crowdfunding sector, three 
factors could be taken into 
account. The first is a review of 
current securities regulations that 
apply to public funding and 
venture capital; these laws' 
interpretations may be expanded 

28 Section 55A of the Companies Act, 1956 (now repealed) provided that 
the issue and transfer of securities and non-payment of dividend shall be 
administered by the Securities and Exchange Board of India in cases of 
listed public companies and those public companies which intend to get 
their securities listed on any recognized stock exchange in India

29 Section 67 (1) Any reference in this Act or in the articles of a company 
to offering shares or debentures to the public shall, subject to any 
provision to the contrary contained in this Act and subject also to the 
provisions of sub-sections (3) and (4), be construed as including a 
reference to offering them to any section of the public, whether selected 
as members or debenture holders of the company concerned or as 
clients of the person issuing the prospectus or in any other manner.

30 Section 60B (9) Upon the closing of the offer of securities, a final 
prospectus stating therein the total capital raised, whether by way of 
debt or share capital and the closing price of the securities and any other 
details as were not complete in the redherring prospectus shall be filed 
in a case of a listed public company with the Securities and Exchange 
Board and Registrar, and in any other case with the Registrar only.]

31 Section 73(1) Every company intending to offer shares or debentures to 
the public for subscription by the issue of a prospectus shall, before 
such issue, make an application to one or more recognised stock 
exchanges for permission for the shares or debentures intending to be 
so offered to be dealt with in the stock exchange or each such stock 
exchange. ‘
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

to cover crowdsourcing activities. Crowdfunding, however, is 
fundamentally distinct from venture capital and public fundraising. 
Crowdfunding is a strategy used by early-stage companies with a high 
failure rate, when a large number of potentially unsophisticated 
investors participate. Crowdfunding combines the systemic risks of 
venture capital fundraising with the complexity of public finance. Put 
differently, crowdsourcing combines the systemic risks of venture 
capital investment with the intricacy of public finance. This distinction 
lays the groundwork for the potential creation of a distinct exemption 
may be carved out of the existing securities laws.

This article's focus is limited to the following main goals: first, it will 
look at how equity-based crowdfunding is regulated in India; second, it 
will determine whether equity-based crowdfunding counts as a "private 
placement" or "public offer"; and third, it will assess whether the 
Securities and Exchange Board of India ("SEBI") has the authority to 
regulate equity-based crowdfunding in India.The author further hopes 
to draw attention also to the dangers that come with crowdfunding as 
well as the legalities and limitations in India through this piece.

Types of Crowdfunding- Global Context 
A. Equity-based Crowdfunding

B. Donation-based crowdsourcing

C. Crowdfunding for Debt or Peer-to-Peer Lending: 

D. Rewards-based Crowdfunding:

Equity-Based Crowdfunding: The Complicacy of 
Regulations
In Equity-Based Crowdfunding, the company issues equity shares in 
exchange for the money raised from investors. It is the process by 
which a company raises money, especially in its early stages, by selling 
investors stock stakes in the company using an online platform. 

Companies using this method to acquire money 
usually use a crowdfunding platform website to 
promote online. 

A distinct framework under securities legislation 
would need to be established in order to support 
crowdsourcing and allow a larger pool of investors, 
including non-accredited investors, to contribute to 
these start-ups.

As equity-based crowdfunding has its own set of 
benefits and risks, it is a difficult topic to regulate 
and is a very tricky question to debate further. 
Investing in equities through crowdsourcing and 
having a unique funding mechanism are two of its 
benefits. On the other hand, there is information 
asymmetry and increased likelihood of failure. As a 
result, crowdfunding regulations are always 
changing.

In a 2014 consultation paper, SEBI requested ideas 
and recommendations for how equity-based 
crowdfunding might be regulated in India. In that 
document, SEBI examined the idea of 
crowdsourcing, including its benefits, drawbacks, 
and potential hazards. Additionally, it supported a 
highly regulated and restricted mechanism that, 
among other things, restricted investors to 
accredited investors, imposed a 5% investment 
requirement by qualified institutional buyers, and 
restricted crowdfunding platforms to those that met 
the stringent requirements of Class I, Class II, and 
Class III entities.

Due to the fact that a large number of people lost 
their businesses and money in the crash, there was 
a need for low-risk investments that would yield 
significant returns in the long run. Consequently, the 
Fin-tech industry, and particularly crowdfunding, 
arose as a practical way to collect money from the 
public. It is important to highlight that crowdfunding 
has aided numerous projects over the years, 
including the production of films, the construction of 
roads, the financing of education, and the 
investment in small businesses without running the 
danger of diluting equity. Even if crowdfunding is 
still in use, we cannot overlook the risks involved.

Equity Crowdfunding's Promises and 
Difficulties: A Regulatory Balancing Act
It's important to weigh the benefits and risks of 
crowdfunding regulations in order to strike the right 
balance. Such crowdfunding has become a 

competitive alternative to current start-up financing 
methods, and it is advantageous to both start-ups 
and future investors who may want to participate in 
the financial destiny of such organizations. However, 
equity crowdfunding is not without danger, 
especially for investors. In order to define the 
objectives of regulation, we discuss the main 
advantages and disadvantages of equity 
crowdfunding in this section.

C. Rewards for Crowdfunding Equity
Start-ups and their founders can raise capital 
through crowdsourcing by reaching out to investors 
outside of their personal networks and 
relationships26. 

D. Challenges of Equity Crowdfunding
One needs to weigh the advantages of equity 
crowdfunding against the many hazards involved in 
the practice. The risk associated with funding a 
startup is the first of these. There is an inherent risk 
of failure for startups. According to failure statistics, 
more than half of newly established businesses fail 
during the first five years of27.

The Requirement for Indian Equity 
Crowdfunding Regulation
Equity crowdfunding usually entails a company that 
needs money for a specific reason (the fundraiser), 
which posts information on why it needs money and 
how it will be utilized on a crowdfunding website 
(the portal). The incentives, monetary or otherwise, 
are also listed at the site by the fundraiser. Based on 
the fundraiser's claims, contributors who visit the 
site may decide to complete an electronic 
transaction. 

The implementation of the Goods and Services Tax 
(GST) and the 2016 demonetization have negatively 
impacted India's investment market. The current 
environment has made it less favorable for small 
businesses to operate because of the intense 
competition and limited opportunities. Following the 
demonetization of currency and the implementation 
of the Goods and Services Tax (GST), small and 
medium-sized businesses suffered more severely.

Existing Indian legislation on Equity 
Crowdfunding
In India, equity crowdfunding is prohibited. Even if a 
response document about equity crowdfunding is 
circulating in India, neither SEBI nor any other 
government platform has acknowledged it as of yet.

C. The Case of Sahara
The case of Sahara India Real Estate Corporation 
Ltd. & Ors. v. Securities Exchange Board of India & 
Anr15 puts the rules relating to fundraising under 
Indian company law into perspective before we go 
into and assess the current law on fundraising.

Sahara India Real Estate Corporation Limited 
(henceforth referred to as SIRECL) and Sahara 
Housing Investment Corporation Limited 
(henceforth referred to as SHICL), two unlisted 
companies in the Sahara Group of Companies, 
attempted to raise capital through the private 
placement of optional fully convertible debentures. 
The Sahara firms did not intend to issue these 
securities on any recognized stock exchange, 
according to the Red Herring prospectus they filed. 
Additionally, the RHP stipulated that only the 
recipients of the information memorandum would be 
eligible to access it and/or friends, associated group 
companies, workers/employees and other 
individuals associated with Sahara Group were 
eligible to apply for the issue of these OFCDs.

The Sahara companies believed that the prospectus 
would only need to be submitted with the Registrar 
of Companies, not the Securities and Exchange 
Board of India, because the OFCDs were not meant 
to be listed28. 

First, the Supreme Court examined Section 67 of the 
Act, which addresses the public offering of shares 
and debentures. The public issuance of shares and 
debentures is covered by Section 67 (1)29. 

Second, the court decided that the rules of Section 
60B(9), which call for the SEBI to file a prospectus, 
applied because the matter had been brought to the 
public's attention through the use of the information 
memorandum30. 

Finally, the Court considered the provisions of 
Section 73 of the Companies Act, which mandated 
the required listing of the securities in a recognized 
stock exchange when presented to the public, after 
determining that the securities were offered to the 
public31.

D. The Effects of the Sahara and the Ensuing 
Amendments to Company Law
The Ministry of Corporate Affairs added a new clause 
to the Companies Bill 2011 (passed in 2013) as a 
direct result of the Sahara case. The previous 
Companies Act of 1956 was to be replaced by the 
Companies Bill of 2011. Clarifying what was and 
wasn't a public offer was deemed important due to 
the somewhat hazy boundaries of authority between 
the Securities and Exchange Board of India and the 
Registrar of Companies.

Conclusion
In recent years, the investing market has 
experienced significant transformations, leading to 
an increase in the number of individuals reaping the 
benefits of utilizing unconventional investment 
methods. Therefore, it is more important than ever 
to create workable regulations to control market 
routes and ensure that the public trusts the relevant 
laws and the "Justice" delivery system.

Equity-based crowdfunding is still, nevertheless, a 
novel and innovative approach to business finance. 
Every technological advancement presents new 
difficulties for regulators and policymakers. Given 
that protecting investors is one of SEBI's primary 
responsibilities, it appears that the agency has 
adopted a cautious stance toward crowdfunding for 
the time being. Of course, it is unclear if 
equity-based crowdfunding would be regulated in 
India at all, let alone how.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

As embarked by Henry Rosso 
“Fundraising is the gentle art of 
teaching the joy of giving”. 
Traditional methods of raising 
capital, such as the IPO of equity 
shares and investment from venture 
capital and angel investors, dominate 
the Indian capital market. A mutually 
beneficial interaction between the old 
economy and its digital counterpart 
emerged with the advent of 
technology.

One of the most notable and hallmark 
innovations in small business finance 
is the ability to gather small quantum 
from a large number of individuals 
using cyberspace platforms that 
eventually became renowned and 
recognized as “Crowdfunding”,

The "wisdom of the crowd" tenet of 
crowdfunding suggests that the 
general public is reasonably wise and 
aware of potential profitable 
ventures. In addition to generating 
money from the general public, it 
also shows to be a viable option for 
raising money from venture 
capitalists and angel investors, which 
makes the process of raising money 
for startups much easier.

The donation model is a subset of the 
non-equity style of crowdfunding, in 
which donors give to charitable 
causes without expecting anything in 
return. Milan is an Indian 
crowdfunding platform that operates 

under this paradigm32. Additionally, the reward model adheres to a 
non-equity form of crowdfunding, which gives the investor 
something in exchange for their money but does not provide them 
interest or a cut of the company's profits. A key chain or something 
a little more prestigious, like the investor's name appearing in the 
film credits, could be the reward.

This article examines equity crowdfunding, which accounts for a 
tiny but rapidly growing portion of the global alternative finance 
sector. Regulators and policymakers are paying growing attention 
to equity crowdfunding, despite its relatively limited scale in 
comparison to debt-based alternatives.

The European Union (2017) states that the equity crowdfunding 
market has the potential to grow into a major source of capital for 
small and medium-sized enterprises (SMEs) if it is appropriately 
regulated. Increased market share in overall worldwide activity may 
be attributed to factors such as public awareness, risk 
comprehension, and supportive regulations.

This article’s main motif is to analyze the SEBI recommendations in 
contrast to the current trend of favoring Alternative Investment 
Funding for crowdfunding projects. It also makes 
recommendations for a future regulatory paradigm in which India 
may allow equity crowdfunding in its very essence.

India’s Crowdfunding Landscape: Perspectives 
and Prospects
E. The Sahara Case and Its Implications
Let's examine the case Sahara India Real Estate Ltd. v. Securities 
and Exchange Board of India33 before delving into the specifics of 
India's crowdfunding laws. In this case, the concept of 
crowdfunding was initially examined.

The real conflict started when Sahara Prime City Limited (SPCL), a 
different Sahara Group firm, filed a Draft Red Herring Prospectus 
(DRHP) to SEBI in an attempt to acquire money through an initial 
public offering (IPO). In compliance with disclosure laws, SPCL 
was required to disclose in its DHRP the funding details of 
businesses under the Sahara Group's ownership. 

Ultimately, the Apex Court determined that the contested offer 
qualified as a "public offer" and thus drew the provisions of Section 
73, which mandated the required listing of the securities on stock 
exchanges. Ultimately, it was decided that SIRECL and SHICL's 
offer qualified as a public offer, and they were mandated to 
reimburse SEBI for the total amount of money they had received 
through the RHP plus 15% interest34.
32 Terms and Conditions, FAQS (14-7-2019. 2:43 AM), 

<https://milaap.org/about-us/terms-and-conditions>.
33 2013) 1 SCC 1 (India).
34 Section 73, Companies Act, 1956 (1 of 1956), Acts of Parliament (India).

Following the eminent Sahara Case, it was seen 
necessary to divide the responsibilities of SEBI and 
RoC. This could be done by outlining exactly what a 
"private placement" and a "public offer" included.

In order to do this, a modification was made to the 
Companies Bill, 2011, introducing Section 42 as the 
regulation for private placements. These could be 
made to up to 200 individuals in a single fiscal year, 
and up to 50 individuals at a time (excluding 
qualified institutional buyers and workers).

F. SEBI Consultation Paper on Crowdfunding in 
India: An Analytical Approach
The Companies Act of 2013 and the SEBI Act of 
1992 currently serve as the main legal frameworks 
for companies looking to raise capital. Prior to the 
enactment of the 2013 Amendment, however, the 
previous legislation stipulated that a company had to 
go through a drawn-out process in order to issue 
securities to the public. 

It leans toward striking a balance between investor 
protection and capital market accessibility by 
offering adequate protection for investors while 
avoiding onerous regulations for issuers.

The following is an understanding of the main 
themes that are discussed: 

 a. Nature of Investors
  With the exception of retail investors who 

use portfolio management services and have 
solid experience investing in high-risk assets 
under the guidance of an investment 
manager, accredited investors are permitted 
to participate in crowdfunding in India. They 
must also meet the following additional 
requirements: (i) have a minimum income of 
10 lakh rupees; (ii) have filed income tax 
returns for a minimum of three financial 
years; and (iii) refrain from investing more 
than 60,000 rupees or less than 10% of their 
net worth through crowdfunding platforms.

 b. Disclosures: For issuers in the light of raising 
funds and For Platforms in Raising Funds 
Having the issuer of securities make valid 
disclosures in order to raise money through 
crowdfunding platforms by submitting a 
private placement offer letter (PPOL) is 
essential to the success of crowdfunding in 

the Indian capital market. As an alternative to 
using the funds raised through 
crowdfunding, SEBI mandates certain 
disclosures in the consultation paper. These 
include ongoing disclosures, audited 
financial statements, performance since 
previous disclosures, and allocating the 
funds in line with the intention of issuing 
such securities.

 c. Investment Limits
  Additionally, SEBI suggested capping the 

number of people to whom a crowdfunding 
offering may be made, with the exception of 
qualified institutional buyers (QIBs) and staff 
members of businesses, at 200.

G. The Current State Of Equity Crowdfunding And 
Its Potential In The Future
Due to a lack of legislation, there is currently 
uncertainty in India over the legality of 
crowdfunding. However, SEBI has a firm position on 
equity crowdfunding and has declared it unlawful in 
a Caution Press Release35. The release states that 
SEBI has become aware of fundraising activities 
taking place through Private Placement on 
unapproved online platforms (such as websites and 
other internet-based online portals) in violation of 
the Securities Contract (Regulation) Act, 1956 and 
the Companies Act, 2013. Consequently, it is against 
the law to offer securities in India via these 
unapproved internet portals.

It is important to note that placing crowdfunding 
platforms under the AIF's jurisdiction would subject 
them to the SEBI (Alternate Investment Fund) 
Regulations, 2012, also known as the "AIF 
Regulations," which would severely limit the 
potential applications of crowdfunding. The "wisdom 
of the crowd" is the fundamental component of 
crowdfunding, however because it is regulated by 
AIF Regulations, only investors with a minimum net 
tangible asset value of 2 crore rupees are allowed to 
participate.

Thus, taking into account the aforementioned 
clauses, it can be concluded that the fundamental 
principles of crowdfunding are deteriorating since 

the strict AIF laws would control the crowdfunding landscape in India.

H. Suggestions For A Prospective Equity Crowdfunding Regime In India
At the outset, this article aims to investigate potential regulatory options in the form of recommendations 
such that equity crowdfunding, in its purest form, could occur in India. The legislation must strike the ideal 
balance between protecting investors and expanding the reach of capital markets to facilitate fund raising in 
order to establish a strong framework for crowdfunding in India. One of the alternative funding options is 
crowdsourcing. It can be used, depending on the needs of the fundraiser, for corporate or charitable 
objectives. 

Conclusion
The need for regulatory clarification in this area is emphasized by the recent developments in the Indian 
equity crowdfunding market, as evidenced by the ROC's instructions. In addition to casting doubt on the 
legitimacy of documents like CSOPs, the ROC's rulings have highlighted the difficulties startups and 
crowdfunding platforms have navigating the current regulatory landscape because of its unpredictability. 

In India, there is no appropriate legal framework governing crowdfunding. Crowdfunding campaigns and the 
websites that host them are regulated by the Securities and Exchange Board of India (SEBI) and the Reserve 
Bank of India (RBI). In India, there is more room for crowdfunding to expand and thrive. As such, public 
awareness campaigns and the implementation of a methodical legislative framework should be used to 
promote it in India.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

As embarked by Henry Rosso 
“Fundraising is the gentle art of 
teaching the joy of giving”. 
Traditional methods of raising 
capital, such as the IPO of equity 
shares and investment from venture 
capital and angel investors, dominate 
the Indian capital market. A mutually 
beneficial interaction between the old 
economy and its digital counterpart 
emerged with the advent of 
technology.

One of the most notable and hallmark 
innovations in small business finance 
is the ability to gather small quantum 
from a large number of individuals 
using cyberspace platforms that 
eventually became renowned and 
recognized as “Crowdfunding”,

The "wisdom of the crowd" tenet of 
crowdfunding suggests that the 
general public is reasonably wise and 
aware of potential profitable 
ventures. In addition to generating 
money from the general public, it 
also shows to be a viable option for 
raising money from venture 
capitalists and angel investors, which 
makes the process of raising money 
for startups much easier.

The donation model is a subset of the 
non-equity style of crowdfunding, in 
which donors give to charitable 
causes without expecting anything in 
return. Milan is an Indian 
crowdfunding platform that operates 

under this paradigm32. Additionally, the reward model adheres to a 
non-equity form of crowdfunding, which gives the investor 
something in exchange for their money but does not provide them 
interest or a cut of the company's profits. A key chain or something 
a little more prestigious, like the investor's name appearing in the 
film credits, could be the reward.

This article examines equity crowdfunding, which accounts for a 
tiny but rapidly growing portion of the global alternative finance 
sector. Regulators and policymakers are paying growing attention 
to equity crowdfunding, despite its relatively limited scale in 
comparison to debt-based alternatives.

The European Union (2017) states that the equity crowdfunding 
market has the potential to grow into a major source of capital for 
small and medium-sized enterprises (SMEs) if it is appropriately 
regulated. Increased market share in overall worldwide activity may 
be attributed to factors such as public awareness, risk 
comprehension, and supportive regulations.

This article’s main motif is to analyze the SEBI recommendations in 
contrast to the current trend of favoring Alternative Investment 
Funding for crowdfunding projects. It also makes 
recommendations for a future regulatory paradigm in which India 
may allow equity crowdfunding in its very essence.

India’s Crowdfunding Landscape: Perspectives 
and Prospects
E. The Sahara Case and Its Implications
Let's examine the case Sahara India Real Estate Ltd. v. Securities 
and Exchange Board of India33 before delving into the specifics of 
India's crowdfunding laws. In this case, the concept of 
crowdfunding was initially examined.

The real conflict started when Sahara Prime City Limited (SPCL), a 
different Sahara Group firm, filed a Draft Red Herring Prospectus 
(DRHP) to SEBI in an attempt to acquire money through an initial 
public offering (IPO). In compliance with disclosure laws, SPCL 
was required to disclose in its DHRP the funding details of 
businesses under the Sahara Group's ownership. 

Ultimately, the Apex Court determined that the contested offer 
qualified as a "public offer" and thus drew the provisions of Section 
73, which mandated the required listing of the securities on stock 
exchanges. Ultimately, it was decided that SIRECL and SHICL's 
offer qualified as a public offer, and they were mandated to 
reimburse SEBI for the total amount of money they had received 
through the RHP plus 15% interest34.

Following the eminent Sahara Case, it was seen 
necessary to divide the responsibilities of SEBI and 
RoC. This could be done by outlining exactly what a 
"private placement" and a "public offer" included.

In order to do this, a modification was made to the 
Companies Bill, 2011, introducing Section 42 as the 
regulation for private placements. These could be 
made to up to 200 individuals in a single fiscal year, 
and up to 50 individuals at a time (excluding 
qualified institutional buyers and workers).

F. SEBI Consultation Paper on Crowdfunding in 
India: An Analytical Approach
The Companies Act of 2013 and the SEBI Act of 
1992 currently serve as the main legal frameworks 
for companies looking to raise capital. Prior to the 
enactment of the 2013 Amendment, however, the 
previous legislation stipulated that a company had to 
go through a drawn-out process in order to issue 
securities to the public. 

It leans toward striking a balance between investor 
protection and capital market accessibility by 
offering adequate protection for investors while 
avoiding onerous regulations for issuers.

The following is an understanding of the main 
themes that are discussed: 

 a. Nature of Investors
  With the exception of retail investors who 

use portfolio management services and have 
solid experience investing in high-risk assets 
under the guidance of an investment 
manager, accredited investors are permitted 
to participate in crowdfunding in India. They 
must also meet the following additional 
requirements: (i) have a minimum income of 
10 lakh rupees; (ii) have filed income tax 
returns for a minimum of three financial 
years; and (iii) refrain from investing more 
than 60,000 rupees or less than 10% of their 
net worth through crowdfunding platforms.

 b. Disclosures: For issuers in the light of raising 
funds and For Platforms in Raising Funds 
Having the issuer of securities make valid 
disclosures in order to raise money through 
crowdfunding platforms by submitting a 
private placement offer letter (PPOL) is 
essential to the success of crowdfunding in 

the Indian capital market. As an alternative to 
using the funds raised through 
crowdfunding, SEBI mandates certain 
disclosures in the consultation paper. These 
include ongoing disclosures, audited 
financial statements, performance since 
previous disclosures, and allocating the 
funds in line with the intention of issuing 
such securities.

 c. Investment Limits
  Additionally, SEBI suggested capping the 

number of people to whom a crowdfunding 
offering may be made, with the exception of 
qualified institutional buyers (QIBs) and staff 
members of businesses, at 200.

G. The Current State Of Equity Crowdfunding And 
Its Potential In The Future
Due to a lack of legislation, there is currently 
uncertainty in India over the legality of 
crowdfunding. However, SEBI has a firm position on 
equity crowdfunding and has declared it unlawful in 
a Caution Press Release35. The release states that 
SEBI has become aware of fundraising activities 
taking place through Private Placement on 
unapproved online platforms (such as websites and 
other internet-based online portals) in violation of 
the Securities Contract (Regulation) Act, 1956 and 
the Companies Act, 2013. Consequently, it is against 
the law to offer securities in India via these 
unapproved internet portals.

It is important to note that placing crowdfunding 
platforms under the AIF's jurisdiction would subject 
them to the SEBI (Alternate Investment Fund) 
Regulations, 2012, also known as the "AIF 
Regulations," which would severely limit the 
potential applications of crowdfunding. The "wisdom 
of the crowd" is the fundamental component of 
crowdfunding, however because it is regulated by 
AIF Regulations, only investors with a minimum net 
tangible asset value of 2 crore rupees are allowed to 
participate.

Thus, taking into account the aforementioned 
clauses, it can be concluded that the fundamental 
principles of crowdfunding are deteriorating since 

the strict AIF laws would control the crowdfunding landscape in India.

H. Suggestions For A Prospective Equity Crowdfunding Regime In India
At the outset, this article aims to investigate potential regulatory options in the form of recommendations 
such that equity crowdfunding, in its purest form, could occur in India. The legislation must strike the ideal 
balance between protecting investors and expanding the reach of capital markets to facilitate fund raising in 
order to establish a strong framework for crowdfunding in India. One of the alternative funding options is 
crowdsourcing. It can be used, depending on the needs of the fundraiser, for corporate or charitable 
objectives. 

Conclusion
The need for regulatory clarification in this area is emphasized by the recent developments in the Indian 
equity crowdfunding market, as evidenced by the ROC's instructions. In addition to casting doubt on the 
legitimacy of documents like CSOPs, the ROC's rulings have highlighted the difficulties startups and 
crowdfunding platforms have navigating the current regulatory landscape because of its unpredictability. 

In India, there is no appropriate legal framework governing crowdfunding. Crowdfunding campaigns and the 
websites that host them are regulated by the Securities and Exchange Board of India (SEBI) and the Reserve 
Bank of India (RBI). In India, there is more room for crowdfunding to expand and thrive. As such, public 
awareness campaigns and the implementation of a methodical legislative framework should be used to 
promote it in India.

35 SEBI Cautions Investors, Securities and Exchange Board of India, PR 
No. 137/2016, (26-7-2019 02:33 am), 
<https://www.sebi.gov.in/media/press-releases/aug-2016/sebi-cautions-i
nvestors_33094.html>.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

As embarked by Henry Rosso 
“Fundraising is the gentle art of 
teaching the joy of giving”. 
Traditional methods of raising 
capital, such as the IPO of equity 
shares and investment from venture 
capital and angel investors, dominate 
the Indian capital market. A mutually 
beneficial interaction between the old 
economy and its digital counterpart 
emerged with the advent of 
technology.

One of the most notable and hallmark 
innovations in small business finance 
is the ability to gather small quantum 
from a large number of individuals 
using cyberspace platforms that 
eventually became renowned and 
recognized as “Crowdfunding”,

The "wisdom of the crowd" tenet of 
crowdfunding suggests that the 
general public is reasonably wise and 
aware of potential profitable 
ventures. In addition to generating 
money from the general public, it 
also shows to be a viable option for 
raising money from venture 
capitalists and angel investors, which 
makes the process of raising money 
for startups much easier.

The donation model is a subset of the 
non-equity style of crowdfunding, in 
which donors give to charitable 
causes without expecting anything in 
return. Milan is an Indian 
crowdfunding platform that operates 

under this paradigm32. Additionally, the reward model adheres to a 
non-equity form of crowdfunding, which gives the investor 
something in exchange for their money but does not provide them 
interest or a cut of the company's profits. A key chain or something 
a little more prestigious, like the investor's name appearing in the 
film credits, could be the reward.

This article examines equity crowdfunding, which accounts for a 
tiny but rapidly growing portion of the global alternative finance 
sector. Regulators and policymakers are paying growing attention 
to equity crowdfunding, despite its relatively limited scale in 
comparison to debt-based alternatives.

The European Union (2017) states that the equity crowdfunding 
market has the potential to grow into a major source of capital for 
small and medium-sized enterprises (SMEs) if it is appropriately 
regulated. Increased market share in overall worldwide activity may 
be attributed to factors such as public awareness, risk 
comprehension, and supportive regulations.

This article’s main motif is to analyze the SEBI recommendations in 
contrast to the current trend of favoring Alternative Investment 
Funding for crowdfunding projects. It also makes 
recommendations for a future regulatory paradigm in which India 
may allow equity crowdfunding in its very essence.

India’s Crowdfunding Landscape: Perspectives 
and Prospects
E. The Sahara Case and Its Implications
Let's examine the case Sahara India Real Estate Ltd. v. Securities 
and Exchange Board of India33 before delving into the specifics of 
India's crowdfunding laws. In this case, the concept of 
crowdfunding was initially examined.

The real conflict started when Sahara Prime City Limited (SPCL), a 
different Sahara Group firm, filed a Draft Red Herring Prospectus 
(DRHP) to SEBI in an attempt to acquire money through an initial 
public offering (IPO). In compliance with disclosure laws, SPCL 
was required to disclose in its DHRP the funding details of 
businesses under the Sahara Group's ownership. 

Ultimately, the Apex Court determined that the contested offer 
qualified as a "public offer" and thus drew the provisions of Section 
73, which mandated the required listing of the securities on stock 
exchanges. Ultimately, it was decided that SIRECL and SHICL's 
offer qualified as a public offer, and they were mandated to 
reimburse SEBI for the total amount of money they had received 
through the RHP plus 15% interest34.

Following the eminent Sahara Case, it was seen 
necessary to divide the responsibilities of SEBI and 
RoC. This could be done by outlining exactly what a 
"private placement" and a "public offer" included.

In order to do this, a modification was made to the 
Companies Bill, 2011, introducing Section 42 as the 
regulation for private placements. These could be 
made to up to 200 individuals in a single fiscal year, 
and up to 50 individuals at a time (excluding 
qualified institutional buyers and workers).

F. SEBI Consultation Paper on Crowdfunding in 
India: An Analytical Approach
The Companies Act of 2013 and the SEBI Act of 
1992 currently serve as the main legal frameworks 
for companies looking to raise capital. Prior to the 
enactment of the 2013 Amendment, however, the 
previous legislation stipulated that a company had to 
go through a drawn-out process in order to issue 
securities to the public. 

It leans toward striking a balance between investor 
protection and capital market accessibility by 
offering adequate protection for investors while 
avoiding onerous regulations for issuers.

The following is an understanding of the main 
themes that are discussed: 

 a. Nature of Investors
  With the exception of retail investors who 

use portfolio management services and have 
solid experience investing in high-risk assets 
under the guidance of an investment 
manager, accredited investors are permitted 
to participate in crowdfunding in India. They 
must also meet the following additional 
requirements: (i) have a minimum income of 
10 lakh rupees; (ii) have filed income tax 
returns for a minimum of three financial 
years; and (iii) refrain from investing more 
than 60,000 rupees or less than 10% of their 
net worth through crowdfunding platforms.

 b. Disclosures: For issuers in the light of raising 
funds and For Platforms in Raising Funds 
Having the issuer of securities make valid 
disclosures in order to raise money through 
crowdfunding platforms by submitting a 
private placement offer letter (PPOL) is 
essential to the success of crowdfunding in 

the Indian capital market. As an alternative to 
using the funds raised through 
crowdfunding, SEBI mandates certain 
disclosures in the consultation paper. These 
include ongoing disclosures, audited 
financial statements, performance since 
previous disclosures, and allocating the 
funds in line with the intention of issuing 
such securities.

 c. Investment Limits
  Additionally, SEBI suggested capping the 

number of people to whom a crowdfunding 
offering may be made, with the exception of 
qualified institutional buyers (QIBs) and staff 
members of businesses, at 200.

G. The Current State Of Equity Crowdfunding And 
Its Potential In The Future
Due to a lack of legislation, there is currently 
uncertainty in India over the legality of 
crowdfunding. However, SEBI has a firm position on 
equity crowdfunding and has declared it unlawful in 
a Caution Press Release35. The release states that 
SEBI has become aware of fundraising activities 
taking place through Private Placement on 
unapproved online platforms (such as websites and 
other internet-based online portals) in violation of 
the Securities Contract (Regulation) Act, 1956 and 
the Companies Act, 2013. Consequently, it is against 
the law to offer securities in India via these 
unapproved internet portals.

It is important to note that placing crowdfunding 
platforms under the AIF's jurisdiction would subject 
them to the SEBI (Alternate Investment Fund) 
Regulations, 2012, also known as the "AIF 
Regulations," which would severely limit the 
potential applications of crowdfunding. The "wisdom 
of the crowd" is the fundamental component of 
crowdfunding, however because it is regulated by 
AIF Regulations, only investors with a minimum net 
tangible asset value of 2 crore rupees are allowed to 
participate.

Thus, taking into account the aforementioned 
clauses, it can be concluded that the fundamental 
principles of crowdfunding are deteriorating since 

the strict AIF laws would control the crowdfunding landscape in India.

H. Suggestions For A Prospective Equity Crowdfunding Regime In India
At the outset, this article aims to investigate potential regulatory options in the form of recommendations 
such that equity crowdfunding, in its purest form, could occur in India. The legislation must strike the ideal 
balance between protecting investors and expanding the reach of capital markets to facilitate fund raising in 
order to establish a strong framework for crowdfunding in India. One of the alternative funding options is 
crowdsourcing. It can be used, depending on the needs of the fundraiser, for corporate or charitable 
objectives. 

Conclusion
The need for regulatory clarification in this area is emphasized by the recent developments in the Indian 
equity crowdfunding market, as evidenced by the ROC's instructions. In addition to casting doubt on the 
legitimacy of documents like CSOPs, the ROC's rulings have highlighted the difficulties startups and 
crowdfunding platforms have navigating the current regulatory landscape because of its unpredictability. 

In India, there is no appropriate legal framework governing crowdfunding. Crowdfunding campaigns and the 
websites that host them are regulated by the Securities and Exchange Board of India (SEBI) and the Reserve 
Bank of India (RBI). In India, there is more room for crowdfunding to expand and thrive. As such, public 
awareness campaigns and the implementation of a methodical legislative framework should be used to 
promote it in India.

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.
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INTERACTIVE SESSION
1. What are the risks of crowdfunding?
a. Validate their business
b. Failed campaigns damages reputation
c. Backers may help you define your business 

idea
d. Gain knowledge of the market potential with a 

pitch

2. What are the four types of crowdfunding?
a. rewards-based, equity-based, debt-based; 

donation-based
b. venture capital, angel investors, equity based
c. technology based, investment based, reward 

based
d. peer to peer based, funding based, venture 

capital

3. In which case was it held by Supreme Court 
that Corporate Entities Are Allowed to File 
Consumer Complaints Under Consumer Prote-
ction Act 1986:

a. Emami Limited vs Hindustan Unilever Limited
b. Kozyflex Mattresses (P) Ltd. V. SBI General 

Insurance Co. Ltd
c. Sukhendra Chatuvedi v. Sneha
d. Anup Singh v. Janeshar Das

4. Explain reward- based Crowdfunding
a. Philanthropic donation or gift, no return expe-

cted
b. Contribution in exchange for a perk or a 

pre-order of a product
c. Investment for an ownership stake in the 

business
d. Capital repayment most often with interest

MCQ
Session

Answers: 1. a.; 2. a. rewards-based, equity-based, debt-based; donation-based; 3. b. Kozyflex Mattresses (P) Ltd. 
V. SBI General Insurance Co. Ltd; 4. b. Contribution in exchange for a perk or a pre-order of a product; 5. 
Securities Exchange Board of India (SEBI); 6. Companies Act of 2013, SEBI Act of 1992; 7. Accredited Investors

1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.

5. The ___________________Board released a 
Consultation Paper on Crowdfunding in India on 
17th June 2014 which proposed a framework for 
the regulation of Crowdfunding in India based on 
the enabling access to the capital markets, 
expanding of coverage of early stage funding to 
startups and small and medium enterprises and 
introduction of measures for protection of inves-
tors.

6. The ______________ and the ______________ 
currently serve as the main legal frameworks for 
companies looking to raise funds as per the 
Consultation Paper by SEBI.

7. __________ investors who are permitted to 
participate in crowdfunding in India. Additionally, 
these investors are also required to meet the 
following additional requirements: (i) have a 
minimum income of 10 lakh rupees; (ii) have filed 
income tax returns for a minimum of three finan-
cial years; and (iii) refrain from investing more 
than 60,000 rupees or less than 10% of their net 
worth through crowdfunding platforms.
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1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.



1. Commercial Laws
a. S.12 A Commercial Courts Act 
 In the case of  Proactive Ship 

Management Private Limited. vs. 
The Owners and Parties Interested 
in the Vessel Green Ocean 2024 
LiveLaw (Cal) 65, the Calcutta High 
Court has held that when pleading 
urgency under Section 12 A of the 
Commercial Courts Act, allowing the 
suit to remain in records on a 
contingency of urgency which may 
arise at a later date, is patently 
contradictory.

 As held by Justice Moushumi 
Bhattacharya:

 “The words used in section 12-A 
makes it clear that the 
contemplation of urgency begins 
and ends at the point of institution, 
i.e. material point of time when the 
contemplation must fructify into a 
proved and pleaded case for urgent 
interim relief. Hence allowing the 
suit to remain in the records despite 
an absence of urgency on the 
contingency that urgency may arise 
at a later point of time is patently 
contrary to the mandate of section 
12-A.”

2. Corporate Laws
a. The Companies (Registration 

Offices and Fees) Amendment 
Rules, 2024 have been introduced.

 A new Rule -10A has been added to 
the Companies (Registration Offices 
and Fees) Rules, 2014 regarding 
establishment of a Central 
Processing Center to examine every 

application/ e-Form/ document required or authorized to be 
filed or delivered for approval, registration or taking on record 
by the Registrar.

b. SEBI Amends REIT Regulations to Address Fractional 
Ownership in Real Estate Assets Recently, SEBI has amended 
the SEBI (Real Estate Investment Trusts) Regulations, 2014 
providing for the formation of Small and Medium REITs and 
allowing fractional ownership of real estate assets by unit 
holders. A new chapter in the REIT Regulations was created by 
the Amendment Regulations, and it will govern the creation 
and management of small- and medium-sized Real Estate 
Investment Trusts (REITS) (SM REITS).

c. Entities have been allowed to use e-KYC Aadhaar 
Authentication services of UIDAI in Securities Market as 
sub-KUA

 The  Master Circularon  Know  Your  Client  (KYC)  norms  for  
the  securities  market 
SEBI/HO/MIRSD/SECFATF/P/CIR/2023/169 dated October 12, 
2023 has detailed the  provision  for the adaptation  of Aadhaar  
based e-KYC  process and  e-KYC  Authentication facility   for  
Resident   Investors   under   section  11A   of   the Preventionof  
Money  Laundering  Act,  2002  in  securities  market  as  
sub-KUA and on-boarding  process of sub-KUA  by UIDAI.

 The entities shall  follow  the  process as detailed  in SEBI  
circular dated  October 12, 2023 and as may be prescribed by 
UIDAI  from time to time. The KUAs  shall  facilitate  the  
on-boarding  of these  entities  as sub-KUAs toprovidethe 
services of Aadhaar  authentication  with respect to KYC.

d. SEBI relaxes timelines for Foreign Portfolio Investors to 
disclose material changes recently.

 The SEBI unveiled a series of proposals to ease regulatory 
requirements and streamline business operations for Foreign 

Portfolio Investors (FPIs) vide its board meeting 
dated March 15, 2024. These measures intends 
to create a more conducive environment for FPIs, 
facilitating smoother operations and simplifying 
regulatory requirements which is enumerated 
below:

 a) Exempting additional disclosure requirements 
for specific FPIs,

 b) relaxing timelines for disclosure of material 
changes by FPIs, and

 c) facilitating ease of doing business for listed 
companies – ongoing compliance 
requirements

3. Taxation Laws
a. Govt. notifies reduced tax rates on royalty and 

FTS with Spain by invoking MFN clause

 Recently, a notification amending the Convention 
between Spain and India to prevent double 
taxation and fiscal evasion has been released by 
the Ministry of Finance (DTAA).

 The most-favorable-nation (MFN) phrase is found 
in Paragraph 7 of the DTAA Protocol. The 
provision guarantees that the India-Spain DTAA 
will automatically apply the same lowered rate if 
India lowers its taxation at the source of royalties 
or technical service fees (FTS) in any future 
agreement with an OECD member nation (after 
January 1st, 1990).

 In its 1996 Convention with Germany (an OECD 
member), India committed to decrease tax rates 
on royalties and technical service fees; the same 
lower rates are applicable to its Convention with 
Spain. As a result, the Central Government orders 
that  Paragraph 2 of Article 13 of the India-Spain 
DTAA be replaced.

 The amended Article 13(2) states that royalties 
and technical service fees may be taxable by the 
source nation; but, if the recipient is the beneficial 
owner of the royalties or fees for technical 
services, the tax imposed cannot be greater than 
10% of the gross amount.

 The pre-amended Article's maximum was 20% 
for FTS and other royalties and 10% for royalties 
relating to equipment.

As of Assessment Year 2024–2025, the India–Spain 

DTAA's modified Article 13(2) is in force.

b. High Court dismissed writ petition against 
summons issued by CGST authority where SGST 
authority already initiated proceedings

 The Honorable Rajasthan High Court has recently 
held in case of Rais Khan v. Add. Commissioner, 
Enforcement Wing-II, Rajasthan that summons 
issued by DGGI under Section 70 cannot be said 
to be initiation of proceedings on same subject 
matter under CGST Act if State Authorities had 
initiated proceedings against assessee and thus, 
the issuance of summons was not hit by Section 
6(2)(b). 

 Facts:
 The petitioner was issued summons by the DGGI 

under Section 70 of the CGST Act, 2017. It filed 
writ petition and contended that State Authorities 
had already initiated proceedings. As per Section 
6(2)(b), if a proper officer under the SGST Act, 
2017, had initiated any proceedings on a subject 
matter, no proceedings shall be initiated by the 
proper officer under the CGST Act, 2017, on the 
same subject matter.

 Held:
 The Honorable High Court noted that in the 

instant case, the petitioner had already filed a writ 
petition against the notice issued by State 
Authorities and had not appeared before the State 
Authorities. The Court further noted that the 
scope of Section 6(2)(b) and Section 70 is 
different and distinct as the former deals with any 
proceedings on the subject matter, whereas the 
latter deals with the power to issue summon in an 
inquiry.

 Consequently, it is impossible to interpret the 
terms "proceedings" and "inquiry" to suggest that 
a department is barred from using its authority 
under Section 70. As a result, it was decided that 
the petition could be rejected and that the 
summons issued under Section 70 was not 
covered by Section 6(2)(b).

c. Withholding Tax Obligation on telecom 
Companies Which Is A Relief By Hon’ble 
Supreme Court 

In the landmark case of Bharti Airtel vs Assistant 
Commissioner of Income Tax (TS-135-SC-2024), 

the Hon’ble Supreme Court held that, obligation 
(in the hands of telecom companies) to withhold 
taxes under Section 194H of the Income-tax Act, 
1961 (IT Act) on discounts given to SIM card 
distributors has been a matter of long drawn 
dispute. Conflicting rulings have been 
pronounced by different High Courts and the 
issue has now attained finality by the judgment of 
the Hon’ble Supreme Court (Apex Court).

 Upon reviewing the whole franchise agreement, 
the Apex Court determined that the requirements 
specified in the contracts with the distributors did 
not demonstrate fiduciary qualities or suggest 
that the distributors were acting on behalf of the 
principal. The sale price that the 
franchisee/distributor receives is entirely at their 
discretion, even though the discounted price is 
set or negotiated between the taxpayers and the 
franchisee/distributor. The retail price that the 
distributors may charge is not beyond the 
taxpayers' control.

 When the prepaid product (kit or SIM cards) is 
sold to the retailer, end-user, or customer, the 
franchisee/distributor receives income, which is 
the difference between the sale price they got and 
the discounted price. This income is given to 
them or deposited to their account. Only through 
an agreement between the franchisee/distributor 
and other parties (ultimate buyers) can the sale 
price and corresponding income of the 
franchisee/distributor accrue/arrive.

 Consequently, the franchisee/distributor's 
account is not credited or paid for by the 
taxpayers.

d. Refusal to grant extension without valid reasons 
constitutes colorable exercise of power

 In the recent case of Pioneer Co-op. Car Parking 
Servicing & Constructions Society Ltd. v. Senior 
Joint Commissioner, Circle Office, 2024 SCC 
OnLine Cal 2115, the Calcutta HC opined that an 
appeal is no substitute for revisiting of an ex parte 
order, especially when the defense of the 
petitioner is not on record.

 Further, in a writ petition challenging the 
Assistant Commissioner of State Tax's order, the 
petitioner was not given a reasonable chance to 
be heard. A single-judge bench constituted of 

Raja Basu Chowdhury,* J., held that the 
impugned order violated the principles of natural 
justice by not providing the petitioner with a 
reasonable opportunity to be heard and by not 
granting an extension to respond to the show 
cause notice issued under Section 73(1) of the 
CGST and WBGST Act, 2017 (the Act) and 
without providing a reasonable chance of 
hearing.

Brief of the matter:

 In the instant matter, the petitioner, a Cooperative 
Society registered under the West Bengal 
Cooperative Societies Act, 1973, engaged in 
parking fee collection, challenged an order dated 
06-11-2023, passed by the Assistant 
Commissioner of State Tax, respondent 1, under 
Sections 61 and 73 of the Act. 

 The petitioner contended that Respondent 1 
violated principles of natural justice by not 
granting an extension for responding to the show 
cause notice. Further, the Respondent 1 argued 
that the petitioner had been provided with 
sufficient opportunities and alternative remedies 
were available. The Court found that the proper 
officer failed to consider the petitioner’s 
application for an extension and erroneously 
rejected it based on purportedly granting over six 
adjournments. 

 The Court emphasised that the procedures under 
Sections 61 and 73 of the Act are independent 
and should not be conflated. The Court held that 
respondent 1’s refusal to grant an extension 
without valid reasons and without affording the 
petitioner a reasonable opportunity of hearing 
constitutes a colorable exercise of power and 
violates the principles of natural justice. The 
Court asserted that an appeal is not a substitute 
for revisiting an ex parte order when the defense 
is not on record. The Court further stated that 
since the order stands vitiated on the ground of 
violation of the principles of natural justice, 
alternative remedy in the form of an appeal does 
not bar the exercise of extraordinary writ 
jurisdiction. 

 The Court quashed the order dated 06-11-2023 
and directed the petitioner to file its response to 
the show cause notice by 15-03-2024. The Court 

directed the respondents to communicate the 
date of personal hearing to the petitioner after 
15-03-2024. The Court clarified that petitioner 
would not be entitled to further extensions or 
opportunities. The writ petition stands partly 
allowed and application stands disposed off.

4. Consumer Law
a. Supreme Court Allows Corporate Entities to File 

Consumer Complaints Under Consumer 
Protection Act 1986

 In a recent development, the Supreme Court held 
that the corporate entity/company wouldn't be 
barred under the old Consumer Protection Act of 
1986 to be treated as a 'person' for filing a 
consumer complaint.

 In a civil appeal under Section 67 of the 
Consumer Protection Act, 2019 (‘Act of 2019’) by 
the Kozyflex Mattresses Private Limited 
(‘insured-appellant’) against the final decision of 
the National Consumer Disputes Redressal 
Commission (‘NCDRC’), rejecting the Consumer 
Case filed by the insured-appellant for a direction 
to the SBI General Insurance 
Company(‘SBI-insurance’) to indemnify it for the 
loss caused by fire in the manufacturing unit 
(‘insured premises’) of the insured-appellant 
company, the Division Bench of Justice BR Gavai 
and Justice Sandeep Mehta, allowed the appeal 
and set aside the impugned decision. The matter 
was remitted to the NCDRC.

 The Supreme Court held that a corporate 
organization may be regarded as a "person" for 
the purposes of registering a consumer 
complaint and requesting an insurance amount 
under the Consumer Protection Act of 1986. The 
court noted that although corporate entities are 
not expressly covered by the Act's definition of 
"person," the term is comprehensive and includes 
them nonetheless. The verdict overturned the 
National Consumer Disputes Redressal 
Commission's ruling that an insurance 
company's Rs. 3.31 crore fire insurance claim 
was unlawful. The court made it clear that the 

Act's definition of "person" should be read broadly 
and is inclusive rather than exhaustive.

 The case involved a fire insurance claim by a 
corporate entity, and the court held that the claim 
cannot be rejected solely because the entity does 
not fulfil the mandatory requirements under the 
Act.

 The court directed the appellant to file a 
rebuttal/rejoinder affidavit before the National 
Commission regarding the surveyor’s and 
investigator’s reports, and the matter will be 
reheard and decided on merits afresh.

 The same was held in Kozyflex Mattresses (P) 
Ltd. V. SBI General Insurance Co. Ltd. 2024 SCC 
OnLine SC 341.

b. Calcutta High Court restrains HUL with the use of 
Glow & Handsome mark after Emami alleges 
infringement of Fair & Handsome.

 In the case of Emami Limited vs Hindustan 
Unilever Limited, the Calcutta High Court recently 
passed an interim order restraining Hindustan 
Unilever Limited (HUL) from using the mark Glow 
and Handsome which contained an essential 
feature of Emami's Fair and Handsome 
trademark.

 Justice Ravi Krishan Kapur, presiding over the 
case, remarked that “Any confusion or deception 
is damaging. It results in diluting the mark. To 
some, this may be fair competition or aggressive 
marketing. To others, trading must not only be 
honest but must not even unintentionally be 
unfair,” ruling that HUL deliberately opted for a 
name change incorporating a significant element 
of its competitor's product.

 The court stated, “the petitioner has been able to 
make out a strong prima facie case on merits 
insofar as the case of passing off is concerned. 
The balance of convenience is overwhelmingly in 
favour of the orders being passed as prayed for 
by the petitioner.”

 Therefore, the Court granted interim relief to 
Emami.
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